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FOREWORD 

With this issue the Law Forum completes its fourth year of publication. 
During that period it has presented:fourteen ' separate symposia to the legal 
profession. All of these issues have been concerned with “bread and butter” 
subjects and the articles have been written largely from the practical, “how 
to do it,” “what is the law” point of view. Indeed, this approach has been 
and will remain the cornerstone of Law Forum policy. * 

It is also a part of Forum policy to deal with “the emerging and pro- 
vocative issues before the profession.” * The most vital issue for Illinois 
lawyers since the passage of the Civil Practice Act in 1933 is now before 
the General Assembly. The proposed judicial article would profoundly 
alter the court structure of Illinois. I suppose that no attorney would argue 
against the proposition that fundamental changes are necessary—and soon! 
But reasonable men may differ as to the nature of the change; honest con- 
troversy is inevitable regardless of the plan of reorganization. 

Each attorney in the state owes a duty to his profession and to himself 
to be fully informed concerning this precedent-making proposal. The Law 
Forum has a related duty to offer in its pages a straight forward presentation 
of the background for a new judicial article. What can be more practical to 
this and succeeding generations of lawyers than the very court structure 
within which the bar must practice? 

Nearly fifty years ago * Dean Pound delivered a stirring indictment of 
the American judicial system and most of the reforms in judicial administra- 
tion in the past half century can be traced to his call to arms. In the course 
of his speech he said, “Our system of courts is archaic in three respects: 
(1) in its multiplicity of courts, (2) in preserving concurrent jurisdictions, 
(3) in the waste of judicial power which it involves.” The three criteria of 
Dean Pound have come to be the yardstick by which an efficient, modern 
court system can be measured. All of us should mentally measure, first our 
present system, and then the proposed system by this yardstick. 

This symposium is not just a series of papers in favor of the proposed 
judicial article. It is rather in the nature of a critique of the existing court 
system which has real value as a statement of present law whether or not the 
proposal becomes a part of the organic law of Illinois. Only one of the five 
articles was written by a member of the Joint Committee; * the rest were 
prepared by lawyers who did not participate in the deliberations of that 
group. Of course all of the writers were well aware of the Committee 
proposal and refer to it, as well as to recent developments in other states, in 
the course of their own articles. 


* Two symposia, “Discovery Practice in Illinois” and “Administration of Decedents’ 
Estates,” were published in two parts. 

* Notice for example that the Spring and Summer, 1953, issues will be on “Auto- 
mobile Negligence Cases” and the Fall issue on “Criminal Procedure in Illinois.” 

*Dean Harno’s foreword to the first issue of the Law Forum. [1949] Law 
Forum iii. 

*In an address delivered at the annual meeting of the American Bar Association 
in 1906, 29 A.B.A. Rep. 395-417 (Part I, 1906). 

* Joint Committee of the Illinois State and Chicago Bar Associations. 








One of the first questions raised concerning the new proposal is, “Why 
is a constitutional revision necessary? Can’t the essential changes be made 
by statutory methods?” The only answer to this basic query is an analysis 
of the present structure to determine what is statutory and what is con- 
stitutional. The symposium opens with a factual statement of “The Consti- 
tutional and Statutory Bases of Illinois Courts.” With this material in mind 
the pattern of constitutional revision becomes much more apparent. 

After the need for constitutional reform is established the problem 
breaks down into three principal components: (1) the courts which shall 
comprise the system and the jurisdiction of each, (2) the organization and 
administration of those courts, and (3) the methods of selecting judges to 
man the courts. Each of these areas has been treated in a separate article. 

“Jurisdiction of the Courts” is a detailed treatment of each of our 
present tribunals, how it happened to be a part of our court structure, and 
whether it should be retained as a separate court. The article places in bold 
relief the intolerable vexations of overlapping jurisdictions and the anomaly 
in a modern court structure of the archaic justice of the peace. 

“Organization of the Courts” uses a comparative technique to develop 
the theme that judicial administration, like business administration, must 
keep pace with the changing needs of modern society. The writer examines 
the court structure of sister states and the federal system, and contrasts it 
with the present Illinois court organization. 

“Judicial Selection and Tenure” also relies heavily on the comparative 
method. The American Bar Association Plan and its practical application 
as the Missouri Plan are discussed and compared with the elective system 
followed in Illinois. The historical background of the popular election of 
judges is fully explored as well as the practical implications of modern 
politics and elected judges. 

The final article in the symposium was offered to the Joint Committee 
to give that group an opportunity to present its position relative to the 
proposed reform. “The Proposed Judicial Article—Some Controversial 
Aspects” was prepared by the secretary of the Committee in response to that 
offer. It is not a definitive statement of the Committee’s thinking but is rather 
a discussion of some of the most controversial aspects of the draft and an 
explanation of why the Committee acted as it did in the light of the alterna- 
tives available. 

One aspect of the proposed reform which is not dealt with in detail in 
the symposium itself is the vesting of the rule making power in the Supreme 
Court. The student editor-in-chief of the Law Forum develops this pro- 
posal in a note entitled “The Rule-Making Power Should Be Restored to 
the Judiciary.” 

This issue also contains the missing article from the fall number, “Tax 
Aspects of Real Estate Leases.” This article should be read as a part of the 
symposium on “Contemporary Real Estate Leases.” 


Joun E. Crisset 
Editor, Law Forum 


CONSTITUTIONAL AND STATUTORY 
BASES OF ILLINOIS COURTS' 


BY RUSSELL N. SULLIVAN * 


IT IS THE PURPOSE of this article to examine the constitutional and 
statutory bases of the Illinois court system. There has been much discussion 
in recent years of the need for a revision of the judicial article of the Con- 
stitution. Before one can decide whether constitutional change is necessary 
or desirable, a summary of the limits placed on legislative action by the 
present constitution should be undertaken. In the Spring, 1952, issue of the 
Law Forum, there appeared an excellent article by Peter Fitzpatrick on 
“The Reviewing Courts in Illinois.” No attempt will be made to duplicate 
that statement except where the balance between constitutional and statutory 
authority of our courts requires emphasis. The courts either created directly 
by the Constitution or by the legislature under the judicial article are: 
justices of the peace, police magistrates, municipal, city, county, probate, 
circuit, superior of Cook County, criminal of Cook County, appellate, and 
supreme. Since the original jurisdiction of the courts is the primary concern 
here, they will be considered in the reverse order of their place in the 
hierarchy. 


JUSTICES OF THE PEACE AND POLICE MAGISTRATES 


Article VI, Section 21 of the Constitution provides for the offices of 
justice of the peace and police magistrate in the following language: 
“Justices of the peace, police magistrates, and constables shall be elected in 
and for such districts as are, or may be, provided by law, and the jurisdiction 
of such justices of the peace and police magistrates shall be uniform.” For 
the City of Chicago, the justices of the peace and police magistrates were 
appointed by the governor, with the advice and consent of the senate upon 
recommendation by the judges of the circuit, superior, and county courts. * 


* RUSSELL N. SULLIVAN. A.B. 1925, Oberlin College; LL.B. 1937, Uni- 
versity of Illinois; LL.M. 1938, Columbia University; professor of law, 
University of Illinois; editor of Cases on Labor Law (1947). 


+ Emphasis bere is on the extent to which the courts are controlled 
by the constitutional provisions. Other articles in the symposium discuss 
in detail the jurisdiction of the courts. The writer wishes to acknowl- 
edge the assistance of Keith Roberts, a senior student in the University 
of Illinois College of Law. 


Itt. Const. Art. VI, § 28. 
463 
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The Constitution was amended in 1904 to authorize the general assembly to 
legislate specially for the City of Chicago and this amendment authorized 
the abolition of the offices of justice of the peace and police magistrate in 
the City of Chicago if the general assembly should create a municipal court 
for the City of Chicago.* This amendment also provided that if the offices 
in the city were abolished, the justices and police magistrates in Cook County 
outside the City of Chicago would have their jurisdiction limited to this 
territory.* This amounts to an amendment of Article VI, Section 21 to the 
extent that it limits the territorial jurisdiction of justices and magistrates in 
Cook County while the jurisdiction of the same offices in the rest of the state 
is county wide. The general assembly exercised the power conferred by this 
section and abolished these offices in the City of Chicago in 1906. * 


Although the Constitution requires the election of justices of the peace, 
the number and their jurisdiction are determined by the general assembly. 
The statute *® fixes the number at not less than two nor more than five 
justices and constables in each town under township organization and in each 
election precinct in counties not under township organization. The exact 
number depends on the population of the town or precinct. Although the 
jurisdiction of justices of the peace and police magistrates is the same, the 
offices are separate and distinct and no justice may at the same time be a 
police magistrate. * The term of office is also statutory and has been fixed at 
four years." The power of the legislature in regulating these offices is 
further limited by Article VI, Section 29 of the Constitution which requires 
that all regulations of courts of the same grade or class shall be uniform. * 


The uniformity of jurisdiction of justices of the peace and police 
magistrates prohibits the city council from requiring that all prosecutions 
for violations of city ordinances be brought before the police magistrate. ° 
The territorial jurisdiction of these officers is county wide and a justice may 
exercise his jurisdiction in a transitory cause of action so long as the de- 


*Id., Art. IV, § 34. 
* Ibid 


*Smitu-Hurp Ann. St. Ch. 37, § § 420-421 (1934). 

* Inv. Rev. Stat., c. 79, § 1 (1951). 

*Ibid. In Ducey v. Peterson, 258 Ill. 321, 101 N.E. 559 (1913), the Supreme Court 
held that where a judgment was entered by a justice of the peace who later became a 
police magistrate, the judge, while a police magistrate, could not certify the transcript 
of the record in the case he tried as a justice of the peace. The two offices are separate 
and distinct and the transcript would have to be certified by the successor justice. 

*For justices, Int. Rev. Stat., c. 79, § 1 (1951); police magistrates, Id., c. 24, § 9-73. 

*Iut. Const. Art. VI, § 29: “All judicial officers shall be commissioned by the 
governor. All laws relating to courts shall be general, and of uniform operation; and 
the yo ape jurisdiction, powers, proceedings and practice of all courts, of the 
same class or grade, so far as regulated a law, and the force and effect of the process, 
judgments and decrees of such courts, severally, shall be uniform.” 

* Harms v. Wuerth, 396 Ill. 73, 71 N.E.2d 26 (1947). The same result was reached 
under a city charter which gave exclusive jurisdiction to police magistrates over suits 
for violation of city ordinances. Campbell v. Town of Lewiston, 6 Ill. App. 530 (3d 
Dist. 1880). 
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fendant is served within the county.’® When the legislature divided Cook 
County into two districts for the jurisdiction of justices of the peace, it 
provided that a justice in one of the districts could not send his process into 
the other district. This violated the uniformity clause because the justices 
in all the other counties of the state had jurisdiction in the whole county. ** 
Since the statute fixes the number of justices based on population, an attempt 
to permit the city councils in cities in which the township and city 
boundaries were the same to fix the number of justices of the peace was held 
to violate the uniformity clause.’* Except for the elimination of justices in 
the City of Chicago and the limitation of jurisdiction of Cook County 
justices, expressly authorized in the 1904 amendment to the Constitution, ** 
it is clear that the power of the legislature is limited to general laws and 
these laws must be uniform throughout the state. 


Since this is the small claims court of Illinois and since minor criminal 
offenses including motor vehicle violations are prosecuted here, it affects 
large numbers of citizens. The civil jurisdiction extends to causes of action 
in which the damages or property claimed do not exceed $500.** Suits 
arising out of contracts including those for a payment due on an installment 
contract, claims for damages to real and personal property, for rents, suits 
under the Dramshop Act, forcible entry and detainer, actions in replevin, 
and suits for violation of city ordinances, all come within the jurisdiction of 
this court. ‘* On the criminal side, the justices and magistrates have original 
jurisdiction “in all cases of misdemeanor, when punishment is by fine only 
and the fine does not exceed $300.” ** The jurisdictional amount of $500 in 
civil cases is to be determined by the amount claimed in the complaint and 
the justice retains jurisdiction to enter judgment even though the jury fe- 
turns a verdict in excess of $500 if the plaintiff asks to have the judgment 
reduced to that sum. ** Although the statute does not limit the persons who 
may be sued in the justice court, ** it is a court of limited jurisdiction and 
the statute will be strictly construed.’° A large number of statutory pro- 
visions confer jurisdiction on the justices of the peace in special circum- 
stances or proceedings. *° 


* Moffett v. Green, 386 Ill. 318, 53 N.E.2d 941 (1944). 

* People v. Meech, 101 Ill. 200 (1882). 

" Tissier v. Rhein, 130 Ill. 110, 22 N.E. 848 (1889). 

* Tut. Const. Art. IV, § 34. 

“Tui. Rev. Srat., c. 79, § 16 (1951). 

* Ibid. 

* Id., c. 79, § 165. 

“ Binger v. Baker, 326 Ill. App. 639, 63 N.E.2d 256 (2d Dist. 1945). 

* Bradwell v. Wilson, 158 Ill. 346, 42 N.E. 145 (1895), suit against an administrator 
of an estate. 

*® Cox v. Spurgin, 210 Til. 398, 71 N.E. 456 (1904). 

* Cf. Adulteration of milk, Inu. Rev. Stat., c. 38, § 13 (1951); Arrest, examination 
and commitment of persons charged with crime, c. 38, § § 662-690; Canvass of election 
returns, c. 46, § 22-1; Damages from domestic animals, c. 8, § § 11, 12a, etc. These and 
many others are referred to in SMrruH-Hurp Ann. St. Ch. 79, § 16 (1934). 
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The venue of actions between persons residing in the same township or 
election precinct is laid in that township or precinct unless there is no quali- 
fied justice in that district. *1 In an action challenging the validity of this 
section as violating the uniformity of jurisdiction clause, the act was 
sustained. ** The venue provision may be waived and an action maintained 
elsewhere within the county. ** Either party to a suit before a justice may 
secure a change of venue by making oath that he cannot have an impartial 
trial before that justice.** If the justice erroneously refuses to grant the 
change of venue, the error may be corrected upon appeal but does not have 
the effect of depriving the justice of jurisdiction in the cause. ** 


The term of office of justice of the peace is four years, *® and if a 
vacancy in the office occurs because of death, resignation, or removal from 
the town or precinct with more than one year remaining in the term, the 
town or county offices shall direct a special election to fill the vacancy. *" 
If less than one year remains of the term, it shall be filled by appointment 
by the county board. In case the elected successors fail to qualify, the 
present justices hold over but this does not have the effect of filling the 
vacancy and an election is required. ** The removal of the justice from the 
town or precinct in which he was elected will vacate the office but the 
justice remains a de facto officer so that a marriage performed by such a 
justice cannot be set aside on collateral attack. *° 


In addition to his judicial duties, the justice of the peace has some 
administrative functions. He is a member of the board of town auditors, *° 
and the justices, together with the town clerk and supervisors, are authorized 
to appoint town officers whenever there has been a failure to elect these 
officers or whenever there is a vacancy for any cause. *? The combination 
of administrative and judicial functions in a single constitutional judicial 
officer has been held not to be a violation of the separation of powers in 
Article III of the Constitution. *? 


Appeals from decisions of the justices of the peace lie as a matter of 
right to the circuit or county court or to the city court, if there is one, 
“except on judgments confessed.” In Cook County, appeals may be taken 


* Tut. Rev. Srat., c. 79, § 19a (1951). 

” Watson v. Hall, 377 Ill. 482, 36 N.E.2d 746 (1941). 

* Russell v. Barnowski, 311 Ill. App. 293, 35 N.E.2d 688 (4th Dist. 1941). 

“Tuy. Rev. Srat., c. 79, § 34 (1951). 

* Grampp v. McBrearty, 109 Ill. App. 277 (2d Dist. 1903). 

* Tuy. Rev. Stat., c. 79, § 1 (1951). 

"id: $7. 

* Greening ex rel. Rowe v. Barnes, 355 Ill. 99, 188 N.E. 805 (1934). The same rule 
is applied to constables in People v. Pierson, 318 Ill. App. 573, 48 N.E.2d 754 (1st Dist. 
1943). 

*® Trammel v. Trammel, 357 Ill. 113, 191 N.E. 248 (1934). 

* Iu. Rev. Stat. c. 139, §§ 117, 143 (1951). 

"Id. § 96. 

” People ex rel. Browne v. E. I. & St. L. Ry. Co., 353 Ill. 40, 186 N.E. 537 (1933). 
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also to the superior court. ** On appeal the proceeding in the reviewing 
court is a trial de novo. ** 

It is obvious that the power of the general assembly to regulate the 
jurisdiction and practice in the justice of the peace and police magistrate 
courts is very extensive. It is also apparent that these courts could not be 
abolished by the legislature for the Constitution provides that “Justices of 
the peace shall be elected.” Attention has been called to the fact that the 
local governmental unit cannot be empowered to determine the number of 
these officers to be elected. There seems to be no available substitute for 
the justices and magistrates under existing constitutional provisions if the 
jurisdiction of these courts were ‘to be restricted by the general assembly. 
Since the Constitution authorizes only one county judge ** for each county, 
it would be impossible to impose the present justice of the peace jurisdiction 
on a single individual, especially in the more populous counties. The 
limitations on the number of circuit judges make it impractical to extend the 
jurisdiction of that court to include small claims. Furthermore, the legisla- 
ture has no power to create new courts for the judicial power is vested in 
one supreme court, circuit courts, county courts, justices of the peace, 
police magistrates, and courts in and for cities and incorporated towns. ** 
Substantial change in the justices of the peace and police magistrates could 
only be achieved by constitutional amendments. 


CITY COURTS 


The constitutional basis for the city courts is found in Article VI, 
Section 1, “The judicial powers, . . . shall be vested in . . . such courts as 
may be created by law in and for cities and incorporated towns.” Whether 
this confers power on the general assembly to create these courts or 
whether the power resides in the general assembly subject only to the 
limitations included in this article appears to be an academic question. * 
This language leaves no doubt that the legislature may authorize these courts. 


Under the statute titled “An Act in relation to courts of record in 
cities, villages, and incorporated towns,” ** a city, village, or town court may 
be created in any city which contains more than 3,000 population if the 
city council passes an ordinance to that effect and the proposition is then 
approved by two-thirds of the voters at an election held for this purpose. * 


™ Tur. Rev. Srat., c. 79, § § 116, 173 (1951). 

“Fitzpatrick, The Reviewing Courts in Illinois, [1952] Law Forum 19. 

* Tur. Const. Art. VI, § 18. 

"Id. § 1. 

"See the discussion in City of Chicago v. County of Cook, 370 Ill. 301, 18 N.E.2d 
890 (1939). 

*Iuy. Rev. Srat., c. 37, § § 333-355 (1951). 

* Id. § 353. 
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Twenty-nine cities have courts created under this legislation.*° These 
courts are courts of record and they have concurrent jurisdiction with the 
circuit court in all cases in law and chancery except those proceedings in 
which jurisdiction is specifically excluded. ** Although a city court may. be 
termed inferior, this means only that its territorial jurisdiction is more limited 
than that of a circuit court and it is nevertheless a court of general jurisdic- 
tion within that territorial limit. +? Since the 1943 amendments to the act 
the jurisdiction has been extended to include transitory causes of action 
which arise out of the city but where service may be had on the defendant 
within the city.** The term “in and for cities” in the Constitution was 
held not to limit the jurisdiction of the city courts to cases arising in the city. 
These courts have jurisdiction to grant divorces even though the acts which 
constitute the grounds for divorce were committed outside the city. “* 
These courts have jurisdiction over appeals from justices of the peace and 
police magistrates and by writs of certiorari to the Industrial Commission. * 


In 1929, the general assembly enacted the Municipal Courts in Cities 
and Villages Act ** which authorized cities and villages with a population of 
not less than 15,000 or more than 500,000 to establish a municipal court. 
This court has limited jurisdiction both geographically and in subject mat- 
ter. Since it has been adopted only in the City of Evanston a careful 
consideration of its jurisdiction does not seem to be warranted here. 


The judges of the city and municipal courts are elected for six year 
terms *? and they have interchange privileges with the judges of the probate, 
county, circuit, superior, and municipal courts in the same or in another 
county. *8 


The city and municipal courts are creatures solely of the legislature 
for the Constitution does not require that any be established. Courts of the 
same grade or class must have uniform jurisdiction and powers. The city 
courts and the municipal court in Evanston are not courts of the same class 


“ Fitzpatrick, supra note 34, at 3. The Supreme Court of Illinois states that there 
are 28 city courts under this act, Turnbaugh v. Dunlop, 406 Ill. 573, 94 N.E.2d 438 
(1950). 

“Ity. Rev. Stat., c. 37, § 333 (1951). This section excludes jurisdiction under the 
act concerning delinquent children. Adoption proceedings are not within the jurisdic- 
tion. Id., c. 4, § 1-1. 

“ Herb v. Pitcairn, 392 Ill. 138, 64 N.E.2d 519 (1946). 

“ Turnbaugh v. Dunlop, 406 Ill. 573, 94 N.E.2d 438 (1950). 

“Conrad v. Conrad, 396 Ill. 101, 71 N.E.2d 54 (1947); Cullen v. Stevens, 389 Ill. 
35, 58 N.E.2d 456 (1945). 

“ Fitzpatrick, supra note 34, at 17. 

“Try. Rev. Srat., c. 37, § § 442-504 (1951). 

“Id. § § 337, 451. 

* Id. § § 338, 452. ‘Chicago Land Clearance Commission v. White, 411 Ill. 310, 104 
N.E.2d 236 (1952), judge of the City Court of Mattoon may validly sit as a circuit judge 
in Cook County by assignment of the executive committee of circuit court judges of the 
county. 
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so this uniformity clause does not apply to them. The general assembly 
could, if it so desired, abolish all of these courts but the abolition could not 
be completely effective until the expiration of the term of office of the judge 
having the latest expiration date at the effective date of the statute. 


MUNICIPAL COURT OF CHICAGO 


The 1904 amendment *® to the Constitution authorized the general 
assembly to create municipal courts in the City of Chicago. Since the 
amendment specifically permitted special legislation for the city, it made 
the special laws section *° of the Constitution and the uniformity clause * 
of the judicial article inapplicable to statutory control of the municipal 
court of Chicago. It substituted for these two restraints the consent of the 
voters of the city and all such statutes must be submitted for ratification be- 
fore they become effective. The act establishing the court was passed in 
1905 and was submitted to the voters in November of the same year at which 
election approval was given. * 

This court is not one of general jurisdiction for it serves the function 
of a small claims court and must handle the litigation formerly tried before 
justices of the peace and the police magistrates. The jurisdiction of the 
court is divided into six classes by the statute ** according to the kind or 
character of the proceeding. The first class includes actions on contract 
and actions for damages for conversion of property or for damages to real 
estate when the amount of damages sought exceeds $1,000. The fourth 
class includes essentially small claims, being limited to those in which 
damages do not exceed $1,000, except that a claim for the recovery of 
money may not exceed $5,000. This fourth class covers “all actions or 
proceedings of which justices of the peace” have jurisdiction. The criminal 
jurisdiction of the court is over cases in which the punishment is by fine 
or by imprisonment other than in the penitentiary, cases not requiring indict- 
ment by grand jury and cases transferred by any other court of competent 
jurisdiction. ** This allocation of jurisdiction varies substantially from that 
assigned to other city courts in the state so this court is “. . . a local court of 
the city for the purpose of administering the law within the city.” °° In 
accord with the Turnbaugh case ** the cause of action need not arise in the 
City of Chicago to give the court jurisdiction. So long as the plaintiff is 


“Tit. Const. Art. IV, § 34. 

*Id., Art. IV, § 22. 

" Id., Art. VI, § 29. 

* Tit. Rev. Srat., c. 37, § § 356-426 (1951). 

"Id. § 357. 

“ The jurisdiction of all of the courts is considered at length in this ium b 
Palmer Sdeuohe infra at page 480. ” tut d 

“Barry v. Knight, 296 Ill. App. 277, 281, 15 N.E.2d 999, 1001 (1st Dist. 1938). 

“ Supra note 43. 
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a resident of the city and the defendant is served within the city, the court 
may enter a valid judgment. 

The court consists of one chief justice and thirty-six associate justices, 
and the chief justice may appoint one or more assistants, not exceeding six, 
and one or more, not exceeding six, referees to assist in the work of the 
court. 7 The judges, who must be practicing lawyers, ** are elected for six 
year terms. *® The salaries of these judges are paid out of the city treasury. 


There are no constitutional limitations on the organization or jurisdic- 
tion of the court except that any legislation must be submitted to the voters 
of the city for ratification before it becomes effective. Constitutional 
change is not required to effectuate any desired reform in this court. 


COUNTY AND PROBATE COURTS 


County courts are included in the enumeration of tribunals in which 
the judicial powers are vested under Article VI, Section 1 of the Constitu- 
tion. Article VI, Section 18 makes mandatory the election of one county 
judge for each county of the state and provides that the term of office shall 
be four years. “County courts shall be courts of record, and shall have 
original jurisdiction in all matters of probate, settlement of estates of de- 
ceased persons, appointment of guardians and conservators, and settlements 
of their accounts, in all matters relating to apprentices, and in proceedings 
for the collection of taxes and assessments, and such other jurisdiction as 
may be provided for by general law.” Thus the framers of the Constitution 
not only made sure that there would be a county court in each county but 
also assigned to it original jurisdiction “in all matters of probate.” The 
time when the county judges are to be elected is also set out in the Con- 
stitution, °° being the Tuesday after the first Monday in November of the 
year 1882 and every four years thereafter. Thus the county judge is elected 
in the so-called off-election, at which time there is no election for the 
governor of the state or the president of the United States. 


The establishment of the probate court is left to the discretion of the 
legislature except that they cannot be established in counties having a popu- 
lation of less than 50,000. °* The probate judge, if a court be created, must 
be elected at the same time and in the same manner as the county judge. 
When probate courts are established, they have original jurisdiction of 
all probate matters; the county court loses jurisdiction over these matters 
and is required to turn over to the probate court all of its records, files, 
books, and papers relating to the subjects of jurisdiction conferred on the 


Tu. Rev. Srat., c. 37, § 363 (1951). 
Id. § 365. 

° Id. § 364. 

“Itt. Const. Art. X, § 8. 

“Id., Art. VI, § 20. 
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probate court.*? Probate courts are established in any county in which 
the population reaches 85,000 and any county having a population of more 
than 70,000 may have such a court if the voters so determine in any county 
election. ** 


The legislature may not extend the jurisdiction of the probate courts 
beyond that conferred by the Constitution.** The affirmative grant of 
specific jurisdiction carries the negative implication that no other cases may 
be heard by this court. Considerable litigation results from attempts to en- 
large the definition of “probate matters.” °° It is clear however that in this 
area, the original jurisdiction of the county or probate court is exclusive. * 


In addition to jurisdiction over probate matters and appointment of 
conservators and guardians and the settlement of their accounts, the county 
court has “such other jurisdiction as may be provided for by general law.” ** 
Thus, subject only to the requirement of uniformity, the legislature may 
extend the jurisdiction of the county court to almost any subject.** The 
legislature has conferred on the court jurisdiction over “. . . all criminal 
offenses and misdemeanors where the punishment is not imprisonment in the 
penitentiary or death.” °° Small claims may be adjudicated by the county 
court for it has concurrent jurisdiction with the circuit court “. . . in all that 
class of cases wherein justices of the peace now have or may hereafter have 
jurisdiction, where the amount . . . shall not exceed two thousand dol- 
lars...” 7° The county court may also try all appeals from justices of the 
peace and police magistrates." The constitutional language has been held 
to be sufficiently broad to permit the delegation of certain non-judicial 
duties to the county judge. ” 


The wide variety of functions of the county court can only be sug- 
gested here. The county judge shall determine whether a petition for an 
election to create an airport authority meets the statutory requirements, 
shall declare the results of the election and, if it is favorable, appoint the 


"Irv. Rev. Srat., c. 37, § 303 (1951). 

“Id. § § 299, 299a. 

“First State Bank of Steger v. Chicago Title & Trust Co., 302 Ill. 77, 134 N.E. 46 
(1922). 

“London & Lancashire Indemnity Co. v. Tindall, 377 Ill. 308, 36 N.E.2d 334 (1941); 
Howard v. Swift, 356 Ill. 80, 190 N.E. 102 (1934); Im re Estate of Shanks, 282 Ill. App. 
1 (3d Dist. 1935). The jurisdiction of this court as well as all other Illinois courts is 
discussed at length in the article by Palmer Edmunds in this symposium. 

“ Crooker v. McArdle, 332 Ill. 27, 163 N.E. 384 (1928); Beatty v. Clegg, 214 Ill. 34, 
73 N.E. 383 (1905). 

* Itt. Const. Art. VI, § 18. 

* People v. Hoffman, 116 Ill. 587, 5 N.E. 596, 8 N.E. 788 (1886). 

Ix. Rev. Srat., c. 37, § 177 (1951). 

” Ibid. 

" Ibid. 

™Sherman v. People, 210 Ill. 552, 71 N.E. 618 (1904). See also, Inn. Rev. Srar., 
c. 139, § 160.10 (1951). 
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board of commissioners for the authority.** Power to approve or dis- 
approve petitions for condemnation proceedings by cemetery associations 
against adjacent land also resides in the county judge."* To the same 
effect are statutes concerning the incorporation of villages and elections 
therein, ** the organization of a hospital district,** contests in primary 
elections, *’ approval of contracts of drainage and levee districts with federal 
agencies, *® the sufficiency of all official bonds filed in the office of the 
county clerk or of the clerk of the county court, *° and the creation of a 
mosquito abatement district. *° Altogether more than fifty separate statutes 
impose duties on the county judge, some of which require administrative 
action rather than judicial. 


Jurisdiction over dependent and delinquent children has also been con- 
ferred on the county court.*? In downstate counties, the juvenile court 
jurisdiction is generally exercised by the county judge even though the 
statute confers concurrent jurisdiction on the circuit judges. Proceedings 
for the adoption of children are also heard by the county judge. * 


The county judge need not be a licensed attorney, but if he is one, 
he is disabled from sitting in a case in which he is interested. ** The county 
and probate judges may interchange with each other whether in the same 
or different counties. ** 


Although the legislature has wide discretion in conferring jurisdiction 
on the county court, the constitutional provisions introduce considerable 
rigidity into this court. In the first place there must be one and only one 
county judge regardless of the population of the county or the amount of 
business which the court has. A single county judge for Cook County does 
not seem to be reasonable if one judge is required in the smallest county in 
the state. While the legislature has no control over the number of county 
judges, it does have the power to create probate courts. Correction of 
some of the difficulties in the courts can be accomplished only by con- 
stitutional change. 


*®Id., c. 15%, §§ 68.1 et seq. (1951). 

"Id, c. 21, § 55. 

* Id., c. 24, § 3-6. 

 Id., c. 23, §§ 163.37, 163.40. 

"Id., c. 24, § 19-27. 

* Id., c. 42, § 166.2. 

* Id. c. 103, § 4. 

* Id. c. 111%, §§ 74-78. 

" Id., c. 23, §§ 190-192. This jurisdiction is also conferred upon circuit judges 
and, in counties over 500,000, the circuit judges are directed to appoint one or more of 
their number to act as a juvenile court, /d., c. 23, § 192. 

"Tir. Rev. Srat., c. 4, § 1-1 (1951). 
* 1d., c. 3, § 208; c. 37, § 286. 
” Id., c. 37, § § 297, 298. 
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THE CIRCUIT COURT 


The circuit courts and the Superior Court of Cook County are the 
courts of general jurisdiction in the Illinois system of justice. The Con- 
stitution provides as follows: “The circuit courts shall have original jurisdic- 
tion of all causes in law and equity, and such appellate jurisdiction as is 
or may be provided by law. .. .” ** Similar powers are conferred upon the 
judges of the circuit court and the Superior Court of Cook County. * 
The circuit and Superior Courts of Cook County though called by different 
names have the same jurisdiction and the judges are for all practical purposes 
circuit judges. * 

The jurisdiction of the circuit court has been held in a series of cases to 
come from the Constitution and the legislature cannot impose limitations 
upon it. A suit to enforce a lien for an inheritance tax can be maintained 
in the circuit court even though the statute gives exclusive jurisdiction to 
the county court in this class of cases. The enforcement of a tax lien is an 
equity proceeding and therefore within the constitutional jurisdiction of 
the circuit court. ** Likewise, it has power to require an executor to sell 
real estate to pay legacies although the statute confers exclusive jurisdiction 
over the estate on the probate court. *° The legislature may not prescribe 
a method of review of an administrative agency and make that method ex- 
clusive, if it would have the effect of depriving the circuit court of its equity 
jurisdiction to set aside a rate order because it deprives a utility of due 
process of law. *° Probably the best example of this proposition is found 
in the case of People ex rel O’Meara v. Smith.*' The legislature had at- 
tempted to confer on the court of claims exclusive jurisdiction to determine 
the compensation to be paid property owners when their property was 
taken or damaged by the state. The court held that the act was unconstitu- 
tional, and granted a writ of mandamus directing the defendant as Director 
of the Department of Public Works and Buildings to institute proceedings 
under the eminent domain act. One must conclude that exclusive jurisdic- 
tion over any suit at law or equity cannot be conferred on any other tribunal 
so that it deprives the circuit court of jurisdiction. Of course, the original 


* Til. Const. Art. VI, § 12. 

**Id., Art. VI, § § 23, 24. People v. Sweitzer, 330 Ill. 426, 161 N.E. 730 (1928). 

” Ibid. 

“People v. Graw, 363 Ill. 205, 2 N.E.2d 71 (1936). 

® Kurzawski v. Kurzawski, 288 Ill. App. 118, 5 N.E.2d 597 (1st Dist. 1937). 

” Peoples Gas Light & Coke v. Slattery, 373 Ill. 31, 25 N.E.2d 482 (1940). 

™ 374 Ill. 286, 29 N.E.2d 274 (1940). 

While the legislature cannot take away from the jurisdiction of the circuit court, it 
can confer concurrent jurisdiction on other courts as indicated above for the city and 
county courts. It also may add to the powers of the circuit court by granting jurisdic- 
tion over election contests even though they are not cases in law or in equity. Kerr v. 
Flewelling, 235 Ill. 326, 85 N.E. 624 (1908). 












































474 THE JUDICIAL SYSTEM IN ILLINOIS [ Vor. 1952 


jurisdiction conferred by the Constitution on the county and probate courts 
is exclusive and the general assembly may provide for special statutory pro- 
ceedings of which some tribunal other than the circuit court shall have 
original jurisdiction. 

The circuit courts have jurisdiction over a large number of other 
tribunals. °* Appeals from the county court in “proceedings for confirma- 
tion of special assessments, proceedings for the sale of lands for taxes and 
special assessments, common law and attachment cases, and forcible entry 
and detainer cases” lie to the appellate or supreme court. “All other pro- 
ceedings go to the circuit court and are heard de novo.” * The Uniform 
Administrative Review Act illustrates the extensive power of the circuit 
court over these tribunals.°* The common law extraordinary remedies of 
certiorari, mandamus, prohibition, quo warranto, and habeas corpus con- 
stitute a portion of the original jurisdiction of the circuit court. These 
writs have been frequently utilized to review the determinations of admin- 
istrative officials where no special statutory method of review was 
provided. * 

The freedom of the circuit court from legislative control is further 
demonstrated by the recent case of Agran v. Checker Taxi Co. The 
Supreme Court held that Section 50a of the Civil Practice Act which re- 
quired that notice be given the attorney of the adverse party before a motion 
to dismiss a suit could be granted was unconstitutional. This section of the 
act violated the doctrine of separation of powers, being an attempt of the 
legislature to interfere with a purely judicial act. This decision is not 
limited to the circuit court but it does apply with special force to this court 
because of its constitutional jurisdiction. The separation of powers doctrine 
of Article III was also held to invalidate legislation authorizing the circuit 
judges to create a divorce division of the court. ** This amounts to a delega- 
tion of legislative power to the judicial department since it allowed the 
judges to decide whether this division should be created. 


The Constitution directs the legislature to divide the state into judicial 
circuits each having a population of 100,000 or more, °° but Cook County 
shall be one judicial circuit. °° In addition to Cook County, there are seven- 
teen circuits in the state. ?°° The number of counties in the circuits varies 
from three in the twelfth and thirteenth to twelve in the second. No circuit, 


” Fitzpatrick, The Reviewing Courts in Illinois, [1952] Law Forum 9-16. 

* Id. at 10. 

“Tir. Rev. Srat., c. 110, § § 264-279 (1951). 

“See Fitzpatrick, supra note 92 at 11-16, Sullivan, Judicial Review of Administra- 
tive Tribunals in Illinois, [1949| Law Forum 304. 

°° 412 Ill. 145, 105 N.E.2d 713 (1952), noted in 41 Ill. B.J. 123 (November, 1952). 

"People ex rel. Bernat v. Bicek, 405 Ill. 510, 91 N.E.2d 588 (1950). 

Itt. Const. Art. VI, § § 13, 15. 

"1a; § 23. 

 Tr1. Rev. Srat., c. 37, § 72.1 (1951). 
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except Cook County, may elect more than four judges. At the present time 
three judges are elected in all of the circuits, but if the population in any 
circuit exceeds 350,000, a fourth judge is now provided for in the statute. ** 
In Cook County there are twenty circuit and twenty-eight superior court 
judges. *°? No person is eligible for the office “of judge of the circuit or 
any inferior court” unless he is twenty-five years of age, an American citizen 
and a resident of the circuit, city, county or other district in which he is 
elected. ?°° 


Circuit court judges are to be elected in June and the term of office is 
six years. '** The legislature has no power to provide for the election of any 
circuit or superior court judges at any other time than June. Furthermore 
the terms of these judges are six years and the legislature cannot authorize 
either a shorter or a longer term.*°* These judges are nominated by con- 
ventions of political parties and not by the direct primary applicable to the 
selection of inferior judges. ‘°° The compensation cannot be increased or 
decreased during the term of office. Vacancies of a period shorter than one 
year are to be filled by appointment by the governor but if the vacancy is 
for a longer period it must be filled by election. 


CRIMINAL COURT OF COOK COUNTY 


The criminal jurisdiction of the circuit court is exercised in Cook 
County by a special court, the Criminal Court of Cook County.*** This 
court is staffed by assignment of circuit or superior judges to serve as 
criminal court judges. Though the judges of the circuit and superior courts 
are ex officio judges of the criminal court, they have no jurisdiction to act 
as such unless and until they have been assigned to that court in accordance 
with rules of court.*°* Though the Constitution provides that “all recog- 
nizances and appeals taken in said county, in criminal and quasi-criminal 
cases, shall be returnable and taken to said court,” the criminal jurisdiction 
of the court is not exclusive and the legislature can confer power to try some 
crimes on the Municipal Court of Chicago. *°”° The presence of this court 
in the judicial system needlessly complicates the court structure but it can- 
not be eliminated without constitutional change. It succeeds the old re- 
corder’s court of the City of Chicago and must be considered a historical 
accident. 


Id. § 72.2. 

“2 Id. § 72.2; c. 46, § 2.10. 
** Tit. Const. Art. VI, § 17. 
™ Id. § 14. 

™ People v. Knopf, 198 Ill. 340, 64 N.E. 842, 1127 (1902). 
“Iu. Rev. Srart., c. 46, § § 7-1, 9-1 (1951). 

“Itt. Const. Art. VI, § 26. 

™ People v. Feinberg, 348 Ill. 549, 181 N-E. 437 (1932). 
* People v. Jacobson, 247 Ill. 394, 93 N.E. 417 (1910). 
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APPELLATE COURT 


A major unit in the court system, the appellate court, depends for its 
creation and jurisdiction wholly on the legislature since the constitutional 
provision for this court states only that it “may be created.” ° The article 
proceeds to limit this court as one “to which such appeals and writs of 
error as the general assembly may provide may be prosecuted from circuit 
and other courts.” In conformance to the constitutional pattern, the state 
is divided into four districts and an appellate court serves each of these 
districts. ** Each court consists of three circuit judges who are assigned 
by the supreme court for a term of three years.‘? The constitution ex- 
pressly prohibits the payment of extra compensation to the circuit judges 
who are assigned to serve on the appellate court. Cook County constitutes 
the first appellate court district and the volume of business in this district 
exceeds the amount which one division of three judges could handle. The 
legislature has authorized branch courts or divisions whenever the business 
warrants it and the justices of the appellate court requests it..* The 
supreme court has assigned judges to three divisions or branches in the first 
district. ""* The judges in this district devote their full time to their duties 
on the appellate court while in the other districts, their service on the ap- 
pellate bench is in addition to their duties as circuit judges. Because of the 
constitutional limitation that no appellate court judge shall sit in review on 
cases decided by him, the supreme court in the second, third, and fourth 
districts assigns circuit judges to serve outside their own districts. '*° 


As mentioned above, the jurisdiction of this court is exclusively appellate 
and the legislature cannot clothe it with original jurisdiction nor with power 
to issue the extraordinary common law writs except in aid of or in further- 
ance of its appellate jurisdiction.’* In those classes of cases in which 
appeals or writs of error lie to the supreme court as a matter of right, that 
is, in al] criminal cases, and cases in which a franchise or a freehold or the 
validity of a statute is involved, the appellate court is not given jurisdiction. 
The one exception to the above is in the case of misdemeanors and appeals 
and writs of error in these cases are taken to the appellate court in the first 
instance. "7 In the other cases, although jurisdiction over the initial appeal 
might be given to the appellate court, a second appeal would follow in the 
great majority of cases and the appellate court review under these circum- 
stances would be superfluous. The appellate court has jurisdiction of all 


™ Tit. Const. Art. VI, § 11. 

™ Trt. Rev. Srat., c. 37, § 25 (1951). 

™ Id. § 29. 

™8 Id. § 45. 

™ Fitzpatrick, supra note 92 at 1. 

™ Id. at 2. Inv. Rev. Stat., c. 37, § 48 (1951). 

™ Goodrich v. Sprague, 376 Ill. 80, 32 N.E.2d 897 (1941), Hawes v. People ex rel. 
Pulver, 124 Ill. 560, 17 N.E. 13 (1888). 

“Iu. Rev. Srat., c. 38, § 780% (1951). 
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civil appeals in law and chancery from the final orders, judgments, or decrees 
of any of the circuit courts, the county courts, and the Municipal Court of 
Chicago. ** There are a wide variety of statutory proceedings which are 
reviewable by this court, including review of all administrative decisions 
of the circuit courts under the Administrative Review Act unless the statute 
creating the administrative proceedings provides for direct review by the 
supreme court. *”° 

The decision of the appellate court is final unless (1) there is raised in 
the appellate court for the first time an issue to which the mandatory juris- 
diction of the supreme court extends, that is, a criminal case, the validity of 
a franchise, freehold, or a statute, *° (2) the majority of judges in the ap- 
pellate court grant a certificate of importance, **' or (3) the supreme court 
grants leave to appeal. 

The principal defect in the organization of the appellate court lies in the 
mandatory appellate jurisdiction of the supreme court. Many of the 
cases now going to the highest court for determination might just as satisfac- 
torily be reviewed by the intermediate court. So long, however, as the 
Constitution requires the supreme court to review the decisions in these cases 
no gain could be achieved by interposing an additional step in the process. 


THE SUPREME COURT 


The apex of the judicial pyramid is the supreme court which consists of 
seven judges selected one from each of seven districts.*** It has original 
jurisdiction in cases relating to the revenue and in mandamus and habeas 
corpus and appellate jurisdiction in all other cases. '** The legislature has 
the power to change the counties in the several supreme court districts at a 
session next preceding the election for judges in the districts. '** The judges 
are nominated in political party conventions in the districts and they are 
subsequently elected in the June judicial election, ‘** the term of office being 
nine years. '*° The chief justice is elected annually by the members of the 
court and the office customarily is rotated among the justices on the basis of 
seniority by rule of court. 

The supreme court has a limited original jurisdiction but this is rarely 
exercised, for it has held that this jurisdiction is not exclusive but rather 


8 Id. c. 37, § 32 (1951). 
™ Id., c. 110, § 276 (1951). See Kelly, Right to Appellate Review, [1952] Law 
Forum 24, 33, 34; notes 50, 51, 52. 
™ Fitzpatrick, supra note 92 at 9. See the article by Mr. Edmunds on Jurisdiction 
of Courts, infra page 480. 
™ Try. Rev. Srat., c. 110, § 199 (1951). 
™ Itt. Const. Art. VI, § § 2, 5. 
™ Id. § 2. 
™ Id. § 5. 
 Ity. Rev. Srat., c. 46, § § 9-1, 9-3, 2-7. 
™ Itt. Const. Art. VI, § 6. 
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concurrent with the circuit court.’** Since the jurisdiction is concurrent 
“. .. that provision should be construed as only requiring this court to take 
jurisdiction in such matters as pertain to the public interest, either on behalf 
of the state or some officer of the state, or in such cases of emergency as 
might justify the court in taking the case; in other words, that this court is 
clothed with a sound legal discretion to determine in what particular cases 
it will take jurisdiction in mandamus.” 1*° The court exercised its discretion 
and decided a case involving the validity of the Motor Fuel Tax Act where 
the case was brought in the name of the People of the State of Illinois. 1*° 


Mention has already been made of the extent of the supreme court’s 
appellate jurisdiction imposed by the Constitution. In addition direct 
appeal from the circuit court is authorized by statute in a large number of 
other cases. °° The jurisdiction of the supreme court and its work have 
been so recently and so well analyzed that it is unnecessary to discuss them 
here. Mr. Fitzpatrick summarized the work of the court in the spring 
issue of this magazine. The excellent 1947 study by the staff of the Univer- 
sity of Chicago Law Review merits reading by anyone interested in this 
subject. #*t This is a most worthwhile study and shows dramatically the 
difficulties which the court faces. Between seventy-five and eighty percent 
of all the cases which the court considers come on direct appeal as of right. 
While something could be accomplished by statutory restrictions on appeals 
in all cases except those in which review by the court is mandatory under 
the Constitution, any substantial change must come from amendment to the 
organic law. 


COURT OF CLAIMS 


Although in the strict sense, the Court of Claims is not a court and it 
is not a part of the judicial system of the state, attention should be called to 
it here. The function of this court is to determine the validity and amount 
of claims against the state and against the Board of Trustees of the Univer- 
sity of Illinois in tort cases. The court does not have power to enter a 


™ People ex rel. Taylor v. Board of Education, 197 Ill. 43, 63 N.E. 1033 (1902). 
Stanley and Severns, The Original Jurisdiction of the Illinois Supreme Court, 22 Cm.- 
Kent L. Rev. 169 (1944). 

™ People ex rel. Taylor v. Board of Education, supra note 127 at 44, 63 NLE. at 
1034. 

** People v. Deep Rock Oil Corp., 343 Ill. 388, 175 N.E. 572 (1931). That a refusal 
of a petition to file an original writ in the Supreme Court is not a decision on the 
merits, Monroe v. Collins, 393 Ill. 553, 66 N.E.2d 670 (1946). 

™ Fitzpatrick, supra note 92 at 7; Notes 45, 46; Kelly, Right to Appellate Review, 
[1952] Law Forum, 24, 33; Int. Const. Art. IV, § 22. 

™ Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. oF 
Cur. L. Rev. 107-176 (1947). In the same volume of that review there is another article 
of interest, Witwer, The Illinois Constitution and the Courts, 15 U. or Cm. L. Rev. 53 
(1947). 
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binding judgment but it certifies its decisions to the general assembly for 
whatever action that body wishes to take. ** 


CONCLUSIONS 


Although the general assembly may modify materially the powers of 
some of the courts in the judicial hierarchy, any real change can come only 
with amendment to the Constitution. The jurisdiction of the justices of the 
peace and police magistrates could be greatly restricted and their number be 
greatly reduced, but no satisfactory court exists to which this jurisdiction 
could be transferred. In our present system, a small claims court cannot 
be created out of the county court while the circuit judges should not be 
directed to try those cases. Furthermore, no matter how limited are the 
powers of justices which remain, clearly some authority must be conferred 
on these officers for the Constitution includes them in the system and pro- 
vides that they shall be elected. 

The legislative control over the Municipal Court of Chicago lacks 
flexibility because any change must be submitted to the voters for approval. 
Even in the absence of constitutional restraint, the machinery for improve- 
ment is so cumbersome that action is discouraged unless there are compelling 
reasons for modification. The jurisdiction of this court, at least, should 
be within the power of the legislature without the referendum. 

Probably all would agree that there should be one resident judge in 
each county, but at the present time, the county judge in the less populous 
counties has only a part-time job. In the larger counties, the Constitution 
permits the creation of a probate court to relieve the county judge of some 
of his duties. In Cook County, it has been necessary to authorize assistants 
in this court to handle the volume of business it is required to conduct. 

One of the most criticized provisions of the constitutional system is 
the mandatory jurisdiction of the Supreme Court. That court must review 
all cases in which a franchise or freehold or constitutional question is in- 
volved, and all criminal cases. These cases may not present any novel 
question of law and many of them should be finally determined by the 
appellate court. This jurisdiction prevents the court from giving adequate 
consideration to cases in other fields of law. Of course, the legislature could 
alleviate some of the present difficulties by eliminating the direct appeal 
from the circuit court to the supreme court in a wide variety of administra- 
tive determinations. 

One must conclude that however much the legislature might attempt 
to modernize our court system, constitutional amendment is the only solu- 
tion to the problem. 


™ It. Rev. Srat., c. 37, § § 439.1, et seg. (1951). The Court of Claims may be 
somewhat more important here than in other jurisdictions because here the state cannot 
consent to be sued in the regular courts. Article IV, § 26 of the Constitution provides: 
“The State of Illinois shall never be made defendant in any court of law or equity.” 








JURISDICTION OF THE COURTS 


BY PALMER D. EDMUNDS * 


THE GENERAL ASSEMBLY OF ILLINOIS in 1947 enacted a Domestic 
Relations Act,* designed, as the Supreme Court of Illinois said in Hunt v. 
County of Cook,? “. . . to correct, to some extent, the social and economic 
evils that follow the disrupting of family relationship by decrees entered in 
divorce, separate maintenance and annulment-of-marriage actions.” The 
act made provision for creating, in each judicial circuit of the state having 
more than 500,000 population, a divorce division, in aid of the powers, func- 
tions, and duties of the judges of all courts in each judicial circuit exercising 
jurisdiction in actions for divorce, separate maintenance, and annulment. 
The validity of the act was challenged in the Hunt case, and the Supreme 
Court, noting judicially that its applicability was limited to the Cook 
County judicial circuit, sustained the challenge on the ground that it violated 
Section 22 of Article 4 of the Constitution of Illinois, which prohibits the 
passing of local or special laws. 


In 1949 the General Assembly acted again, with the same apparent ob- 
jective. Like its predecessor, the 1949 act * provided for the creation of a 
divorce division, with abundant authority to ascertain the possibility of 
effecting reconciliations, to make independent investigations regarding 
alimony, child custody, and support, and to aid in the enforcement of orders 
for the payment of alimony and child support. It provided for the creation, 
in each judicial circuit of the state, of a divorce division in aid of the powers, 
functions, and duties of the judges of all courts in each circuit exercising 
jurisdiction in actions for divorce, separate maintenance, and annulment of 
marriage. By the act, the establishment of a divorce division in any such 
judicial circuit was to be effected by the adoption of a resolution, concurred 
in by all or a majority of the circuit and superior court judges as the case 
might require. Proceeding under this legislation the judges of the Circuit 


* PALMER D. EDMUNDS. A.B. 1912, LL.D. 1945, Knox College; LL.B. 
1915, Harvard; partner in the firm of Dodd & Edmunds, Chicago; former 
Commissioner of the Supreme Court of Illinois; Hearing Commissioner, 
National Production Authority; Director, the Lawyers Institute, Jobn 
Marshall Law School; Visiting Professor of Law, Knox College; author 
of Civ Practice Forms (1933) co-author with Walter F. Dodd of 
Intinois APPELLATE Procepure (1929). 


*Iux. Rev. Srat., c. 37, § 105.1 et seg. (1947). 
* 398 Ill. 412, 414, 76 N.E.2d 48, 50 (1947). 
"Iu. Rev. Stat., c. 37, § 105.19 et seg. (1949). 
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and Superior Courts of Cook County adopted a resolution creating a divorce 
division for the judicial circuit of Cook County, and filed it in the offices of 
the State Auditor and Secretary of State as the act provided. Again, the 
validity of the legislation was challenged, and in People v. Bicek,* the 
Supreme Court held this second act unconstitutional. Among the grounds 
recognized by the court as rendering the act objectionable was the con- 
sideration that the judges of the Circuit and Superior Courts of Cook County 
or other circuits might determine whether to create or not to create a 
divorce division and thereby impose their judgment upon city courts 
within the territorial boundaries of the judicial circuits. “Although city 
courts have jurisdiction to hear and try divorce cases, and, in some judicial 
circuits, the city court judges outnumber the judges of the circuit court, 
city court judges are granted no vote in determining the feasibility of 
establishing a Divorce Division,” said the court. The court went on to say 
that each inferior court enjoys the power to make its own rules with respect 
to the governance of its own practice to the extent such rules do not con- 
flict with rules promulgated by the Supreme Court, and the power con- 
ferred by the act in question upon the judges of the circuit and superior 
courts “transgresses the inherent rule-making power possessed by city courts 
of the same judicial circuit.” 


For present purposes the merits of this attempted legislation may be 
taken to be beside the point. These cases are nevertheless of vital interest 
as illustrating the difficulties presently inherent in adapting our judicial 
machinery to meet what the General Assembly of Illinois twice recognized 
as a major public problem and toward the solution of which it twice essayed 
a program of amelioration. Apparently Cook County was regarded as an 
appropriate area for the remedy proposed. The Supreme Court was well 
warranted, in the Hunt case, in holding improper what was in effect a direct 
legislative designation having special application. Another approach— 
sounder in that it left the determination of matters of primarily local policy 
to the judges of the communities—was to confer upon the courts directly 
affected the prerogative of deciding whether they would adopt the legisla- 
tive plan. The legislation had no other purpose than to promote, in the 
public interest, the best calculated exercise of the matrimonial-causes juris- 
diction already vested in the circuit and superior courts. The judges of 
those courts in Cook County were presumably convinced of its merit and 
local adaptability. The legislative purpose might have been attained, had 
it not been that under the existing judicial system action by the Circuit and 
Superior Courts of Cook County to achieve it involved a trespass upon the 
domain of other courts which, within their limited territorial areas, had 
previously been vested with concurrent jurisdiction. 


“405 Ill. $10, 518, 522, 91 N.E.2d 588, 592, 594 (1950). 
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Some procedural confusion is to be expected from the overlapping 
operations of tribunals having jurisdiction concurrent in some respects but 
not coterminous in others. But we have here an object lesson that the 
difficulty may not stop with simple confusion. The Hunt and Bicek cases, 
demonstrating how the circumstance of two courts of concurrent jurisdic- 
tion in the same area can operate to block a project authorized by the 
General Assembly and approved by the court mainly affected, show how 
such jurisdictional overlappings may have unexpected and unforeseen im- 
plications, extending to the point of constitutional impact. 


As Illinois marches with the goodly company of states in which wide- 
spread interest in improving the workings of the machinery of justice has 
led to well-conceived proposals for such constitutional and statutory change 
as may be essential to accomplish that purpose, such a demonstration points 
up the timeliness of a close scrutiny of the tribunals which constitute the 
judicial machinery of Illinois from the particular standpoint of their jurisdic- 
tional attributes. To best fulfill its purpose, such a survey should include 
some reference to the problems arising out of the present congeries of lower 
courts, taking into account the nature of the tribunals and their overlapping 
jurisdictional relationships, along with the workings of appellate jurisdiction 
at trial court levels. It should also make some appraisal of the present 
system of appellate review as it now operates through the Appellate and 
Supreme Courts of Illinois. Moreover, all of this should be done in the 
light of those social and economic developments of present concern which 
bear possible relationship to judicial organization. 


JUSTICES OF THE PEACE 
Origins of the Office 


It is appropriate to start with justices of the peace, doubtless the most 
numerous of our judicial officers, ° and quite generally without professional 
legal qualifications. We will do well to acknowledge at the outset that 
throughout the earlier days in Illinois justices of the peace afforded an 
essential instrument for conserving the peace and achieving frontier justice. 
The contribution which they have made must not be overlooked, and is not 
disparaged by critical comment arising out of contemplation of their judicial 
role against the background of modern developments. Typical of such 
comment is a statement made by Robert H. Jackson while a member of the 
New York State Committee to Investigate the Administration of Justice. 
Said he: “At the bottom of the pyramid are the so-called ‘inferior courts.’ 


* Writing in 1934, Professor Charles T. McCormick said that under existing law 
about 4900 could be elected in the state as a whole, but seemingly no record exists of 
the number actually holding commissions. Outside of Chicago, in Cook County, there 
were 107 justices of the peace and 84 police magistrates. McCormick, A Proposed 
Reorganization of the Illinois Judiciary, 29 Inu. L. Rev. 31, 35 (1934). 
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In rural communities it is the justice’s court.... What do they do? Each 
is a law unto himself; he keeps few and imperfect records, he makes no 
comprehensive reports of his judicial acts, he gets his information and law 
from sources that are weird or often interested—he is the butt of legal 
jokes—but he is the court of original jurisdiction to thousands—and his de- 
cision is final in a large proportion of cases, for appeal is costly.” * 

What is the occasion for justices of the peace today? Chief Justice 
Charles Loring of Minnesota has expressed the conclusion that justice courts 
were adapted to primitive conditions and were only justified when travel 
was slow and difficult.* We are now living in a time when “slow and 
difficult” travel conditions have fallen into a realm of history that is rapidly 
being forgotten. The Illinois farmer, or farmer’s wife, who makes one or 
perhaps several motor trips per day for the family milk, butter, eggs, meat, 
and vegetables at the town super-market or locker plant, and then drives 
to the consolidated high school perhaps in another county to see son James 
play basketball in the evening, no longer requires the services of a township 
justice of the peace a mile down the road. Least of all is there any 
geographical need for such officers in the cities and larger towns. 

Furthermore, in any appraisal of justices of the peace, it should be re- 
membered that the office of justice of the peace is not of judicial origin at all, 
its historical and continuing functions being rather administrative in char- 
acter. This was brought out in People v. Eastern Illinois & St. L. Ry. Co.,® 
in which case the Supreme Court of Illinois said that justices of the peace 
were known to the common law of England for a century and a half before 
the discovery of America, but that they were in their original institution 
mere conservators of the peace, as the name implies, exercising no judicial 
functions. The powers uf justice of the peace were enlarged as time 
progressed until they constituted an important agency in the administration 
of local affairs. They performed a great variety of duties connected with 
such affairs, among them the support of the poor and the repair of highways. 
From the earliest period justices of the peace in the English colonies of 
North America were invested with various and important functions con- 
nected with local administration, but not judicial in character. The Supreme 
Court concluded that in adopting the office in Illinois, the framers of the 
state constitution recognized its ancient functions, which were largely ad- 
ministrative, and committed to the legislature the definition of its powers 
and duties. 


Judicial Functions of Justice of the Peace Are Important 


Outside the city of Chicago—in which, as hereinafter pointed out, the 
Municipal Court of Chicago exercises this field of jurisdiction—justices of 


*What About the People’s Courts?, 17 J. AM. Jun. Soc’y 100 (1933). 
*27 Minn. Strat. ANN. 68 (1947). 
* 353 Ill. 40, 186 N.E. 537 (1933). 
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the peace and police magistrates constitute what might be characterized as 
the bottom rung of the judicial ladder. The great majority of citizens who 
have direct contact with the judicial department of the government put their 
weight on that rung alone, and for that reason its adequacy and stability are 
of major importance. Chief Justice Vanderbilt of New Jersey well said 
recently: “I don’t think the supreme court of any state is the most im- 
portant court in that state. I think, from every possible angle, in the days 
in which we live, the local court in which your son and daughter and mine 
will be haled for violating traffic ordinances or state laws is by all odds the 
most important court in the state. Last year in my state, one citizen out of 
every eight responded in the traffic court for some violation. Last year 
fifteen million people in the United States appeared as defendants in traffic 
courts, some held by justices of the peace in their kitchen, others held in 
very disreputable and dirty police stations. In this day, when our liberties 
and our freedom depend upon popular respect for law, I insist that the first 
thing that we must look after in any judicial system is: how are the traffic 
courts and the local public courts, the local criminal courts working?” ® 


As intimated by Chief Justice Vanderbilt, the particular weakness of 


tribunals in the nature of justice of the peace courts has been demonstrated’ 


most noticeably in the jurisdiction exercised by them in dealing with traffic 
violations, especially in metropolitan areas. A good example is found in 
the experience of Pittsburgh, Pennsvlvania, which recognized the difficulty 
and recently took steps to remedy it. Prior to enactment, in 1951, of an act 
providing for the establishment of a municipal traffic court in cities of the 
second class, the magistrate empowered to hear such matters was said to act 
“as prosecutor, defense counsel, judge and jury.” More often than not the 
general public considered him to be mostly prosecutor and nothing else. 
Under the new legislation, requiring magistrates of the newly created 
traffic court to prepare and submit to the judges of the county court, within 
sixty days after the act became effective, rules and regulations for the prac- 
tice in the municipal traffic court, the expectation is that traffic violations 
will be handled more efficiently and in better judicial manner. *° 


Jurisdiction of Justices of the Peace 


As to the jurisdiction exercised by justices of the peace in Illinois, the 
Supreme Court has said that at the time the constitution was adopted the 
territorial jurisdiction of justices of the peace was coextensive with their 
counties throughout the state, and has ever since been.*!_ They have juris- 


*24 Conn. B. J. 525, 527 (1950). After expressing much the same line of thought, 
Chief Justice Loring said the situation suggests the need for fewer judges, compensated 
by salary, who have larger units and non-competitively dispense justice of a higher 
quality. Muvn. Stat. ANN., supra note 7; See also the author’s comment, note 48, infra. 

* Comment, Legislation, 13 U. or Pitt. L. Rev. 571 (1952). 

™ People v. Meech, 101 Ill. 200 (1882). Since the creation of the Municipal Court 
of Chicago in 1906, justices of the peace in Cook County exercise jurisdiction only out- 
side the city limits of Chicago. 
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diction in their respective counties, when the amount claimed does not 
exceed $500, of a wide variety of matters set out in detail in the Justices and 
Constables Act.’ The lawyer who carefully contemplates this extensive 
grant of jurisdiction may with abundant reason express the reaction that 
only one well trained in the law would be qualified to pass upon the scope 
of his own jurisdictional prerogatives. For example, what “lay” magistrate 
is competent to pass on the technical limitations of such words of art as 
“debt,” “assumpsit,” “replevin,” “trespass,” and “trespass on the case?” All 
of these terms are employed in defining the jurisdictional grant. But this 
is only one phase of the matter. By further provisions of the Justices and 
Constables Act, justices of the peace are given comprehensive powers to 
issue attachment and garnishment writs, ** and the act contains detailed pro- 
visions relating to garnishment on judgments rendered by them.** They 
have power to impose sanctions for contempt. ’* And, of course, they have 
important criminal jurisdiction: original jurisdiction in all cases of mis- 
demeanor, when the punishment is by fine only and the fine does not exceed 
$300, and in cases arising under the criminal code concerning vagabonds and 
such other jurisdiction as has been, or shall be, conferred by law. ** In their 
respective counties they are conservators of the peace.** They have 
jurisdiction to issue warrants for search and arrest, ’* to order searches, *° 
and to act in matters of bail and commitment. ”° 


Under such a comprehensive jurisdictional grant, frequently exercised 
without legal background, some fairly comprehensive regulations for justice 
court practice were a necessity. The Justices and Constables Act ** con- 
stitutes in major part a detailed “practice act,” containing eighteen articles 
which deal at length with such topics as jurisdiction, bail and proceedings 
thereon, change of venue, trial and judgments, evidence and depositions, 
continuances, attachments, garnishment, appeal and certiorari, execution, 
transcript, trial of right of property, collections, justices and constables 
going out of office, remedies on bonds of justices and constables, and 
criminal jurisdiction. Obviously, any proper application of these extensive 
provisions involves professional competence; even a skilled packinghouse 
meat cutter could hardly perform an appendectomy, no matter how 
thoroughly the operation might be diagrammed. 

A glance through the annotated statutes and digests discloses an exten- 
sive body of case law dealing with various problems that have arisen out of 


29 66 


“Iu. Rev. Srat., c. 79, § 16 (1951). By the act of 1895 the amount was $200; 
it was raised to $300 in 1917 and to $500 in 1929. 
* Id. § § 70, 86. 
“Id. § § 86-115. 
* Id. § § 162, 163. 
* Id. § 165. 
"Id., c. 38, § 634. 
*Id., c. 38, § § 662-664. 
* Id., c. 38, § § 691-699. 
* Id., c. 38, § 682 et seq. 
7 Id., c. 79. 
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practice in justice courts. ** The nature and scope of statutory amendments, 
too, is indicative of the difficulties which have arisen or the abuses which it 
has been found essential to correct in practice on this lower rung of the 
judicial ladder. ** Some confusion and uncertainty has long existed as a 
result of the action of the General Assembly in 1895 by way of revising the 
Justices and Constables Act of 1872. Although the 1895 Act upon the same 
subject was a revision of the 1872 Act, omitting Sections 67 to 80 of the 
former act, it did not expressly repeal the same. Since that time the bar has 
grown accustomed to finding in the Revised Statues, following the Justices 
and Constables Act of 1895, Sections 67 to 80 of the 1872 Act, with a 
notation that they are included because they are possibly still in force. The 
appellate courts have held, in fact, that the sections of the 1872 Act which 
were omitted by the 1895 Act are not essentially repugnant to the latter act 
and therefore remain in force in the absence of a repealing clause in such 
later act. 4 


The Fee System 


Facing the question as to whether the justice of the peace system ade- 
quately serves the cause of Illinois justice today, or whether that cause could 
otherwise be better served, a given conclusion may, understandably, depend 
somewhat upon the point of view, for not all will be disposed to look at the 
matter objectively. ** Before attempting a conclusion, a word should be said 
about one aspect of the matter which has nothing to do with jurisdiction 
directly, but which is of vital importance in its relation to the question 
which we have just raised. That is the matter of compensation, which is, 
basically, by fees ?* in Illinois and elsewhere. The corollary comment has 
been made that justices of the peace are allowed to combine some of the 
functions of a collection agent with those of a judge.” The implications 


= See, for example, Moffett v. Green, 386 Ill. 318, 53 N.E.2d 941 (1944), involvin 
the confusion about transitory actions which has frequently vexed Illinois courts oj 
limited territorial jurisdiction. 

* See, for example, Int. Rev. Stat., c. 79, § § 19(a), 19(b) (1951); Watson v. Hall, 
377 Ill. 482, 36 N.E.2d 746 (1941). 

*See Antrim v. Guyer & Calkins Co., 324 Ill. App. 641, 59 N.E.2d 316 (2d Dist. 
1945); Tongeln v. Knoll, 227 Ill. App. 317 (1st Dist. 1923). 

* Not all were so disposed in Tomevivante when a move was inaugurated to alter 
the status of justices of the peace. Lloyd Kennedy referred to the office being 
“. .. championed by a powerful lobby operating at the state capital.” Kennedy, The 
Poor Man’s Court of Justice, 23 J. AM. Jup. Soc’y 221 (1940). 

* Tuy. Rev. Srat., c. 53, § 59 (1951). Any program for reorganizing the state 
judiciary would be incomplete without providing major changes in the justice of the 
peace courts. To a large extent the fault lies in the antiquated fee system which is 
provided by the Illinois constitution. In civil cases it has long been the tendency of 
many justices to find for the plaintiffs who pay the fees, rather than in accordance with 
the law and facts. Witwer, Jr., The Illinois Constitution and the Courts, 15 U. oF 
Cur. L. Rev. 53, 69 (1947). 

** McCormick, A Proposed Reorganization of the Illinois Judiciary, 29 Int. L. Rev. 
31, 35 (1934). Untrained justices, opportunity for fee grabbing, and “judgment for the 
plaintiff” are the principal weaknesses of the system. Williams, General Sessions Courts 
in Tennessee, 31 J. AM. Jun. Soc’y 101 (1947). 
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are sufficiently obvious to be passed over somewhat cursorily; ** the evils of 
such a system are too easily recognizable and too well known to call for 
elaboration. 


In the well known case of Tumey v. Obio, ** the Supreme Court of the 
United States was dealing with an incident in which, in accordance with the 
Ohio statutes, an accused had been tried by a village mayor on the charge 
of unlawfully possessing intoxicating liquor, fined $100, and ordered to be 
imprisoned until the fine and costs were paid. By village ordinance money 
received from fines in such cases went into a fund which financed investiga- 
tions and prosecutions of further cases, and the mayor received the amount 
of his costs in each case, but only, as Chief Justice Taft pointed out, if 
he convicted those brought before him. The Supreme Court of the United 
States reversed the conviction, the Chief Justice saying that it certainly 
violates the 14th Amendment and deprives a defendant in a criminal case 
of due process of law to subject his liberty or property to the judgment of a 
court, the judge of which has a direct, personal, substantial, pecuniary 
interest in reaching a conclusion against him in the case. 


The abuses possible under the Illinois law were demonstrated in 
People v. Braun,* where it appeared that the police magistrate and the 
president of the board of the Village of Dixmoor were paid salaries out of 
the general fund of the village, which was augmented from time to time 
from the road and bridge fund. Fines collected by the police magistrate 
from motorists after arrests by village police officers were paid by him into 
the road and bridge fund, and transfers from such fund were necessary in 
order to pay the salaries of the magistrate, president, and police officers. 
The Supreme Court upheld the conviction of the magistrate, president, 
and police officers for conspiracy to extort money from motorists by wrong- 
ful arrests and false charges. Among other points established by the evi- 
dence was that in many cases the magistrate had assessed costs greatly 
exceeding the statutory fee allowed. In another case, the appellate court 
referred to the plaintiff as having been “harassed by different constables 
and the justice of the peace, endeavoring to force plaintiff to pay certain 
money to them,” and said: “It is difficult to believe that in a civilized com- 
munity there still remain those who, under the guise and sacred name of 
justice, will perpetrate such outrages.” * 


* As justices of the peace and police magistrates were dependent for their com- 

nsation solely upon fees which might be collected from the litigants, they were 
interested in securing business and, to that end, were quite naturally disposed to favor, so 
far as possible, and in many cases improperly did favor, those who brought them 
business. GrtBpert, THE Municipat Court or Cuicaco 16 (1928). See also, es E. 
Clark and Elias Clark, Court Integration in Connecticut, 59 Yate L. J. 1395, 1408 (1950). 
See also infra note 48 and related text. 
* 273 US. 510, 47 Sup. Ct. 437, 50 A.L.R. 1243 (1927). 
* 375 Ill. 284, 31 N.E.2d 287 (1941). 
" Bailey v. Welch, 307 Ill. App. 230, 232, 30 N.E.2d 85, 86 (1st Dist. 1940). 
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Appraisal of Justices of the Peace 


It is, of course, unnecessary to make an appraisal of justices of the peace 
from the standpoint of the City of Chicago, for over a generation ago such 
tribunals became so intolerable to the Chicago citizenry as to bring about a 
constitutional amendment authorizing the Municipal Court of Chicago and 
vesting it, within the city limits, with the jurisdiction previously exercised 
by justices of the peace.** But the objectionable features of the system 
have by no means been confined to Chicago, as the illustrations just given 
indicate. An outspoken expression from the standpoint of a smaller city 
was voiced to the Constitutional Convention of 1920 by the former mayor 
of Chicago Heights, who said that his people “were at the mercy of the 
justices of the peace,” ** and concluded that if a justice of the peace court 
was bad for Chicago, it was bad for Chicago Heights. ** Addressing the 
same constitutional convention, the late Norman L. Jones, then a judge of 
the seventh judicial circuit, said that there should be a committing magistrate, 
but that the justice of the peace as a trial court long ago grew into disuse. *° 
Judge Jones was, manifestly, speaking from the point of view of a rural 
constituency, in which environment the office has come to be of minor 
importance. That its utility has so declined is rather an argument for its 
discontinuance than otherwise. 


Although a generation has gone by since these particular observations 
were made, no reason is apparent for questioning their pertinency as of 
today. Professor Delmar Karlen has recently commented that the un- 
satisfactory character of justice courts is almost universally conceded, the 
prime difficulty, of course, being the fact that most of them are manned 
by people who are unequal to their jobs. They are not required to be 
lawyers and seldom are. Yet the difficulty of the legal problems con- 
fronting them cannot be measured by the amount of money involved. A 
$100 case may require just as high an order of legal talent as a $10,000 case. 
A “petty” criminal case may be just as difficult as a case involving a major 
crime. ** Justice Clark of the United States Supreme Court has said: 
“Justices of the peace and similar courts handling minor offenses such as 
traffic violations are in many communities influenced by political considera- 
tions, and in all but two states there is no requirement for professional 


* See infra note 47 and related text. 

* Hoop, I ProckepINGs OF THE CONSTITUTIONAL CONVENTION OF 1920, 635. 

* Id. at 636. “Give us a court,” said he. “Give us a court of record ... a court 
that has jurisdiction in criminal cases concurrent with the circuit court and also has 
the petty jurisdiction concurrent with the jurisdiction of the municipal court. We 
don’t want justices of the peace.” 

* Id. at 623. Judge Jones said: “I think I can say that within the last year I have 
not tried three appeals from the justice court. The justice of the peace is a dignitary 
who administers oaths, draws leases, and performs marriage ceremonies. Outside of 
that he has lost his function.” 

* Karlen, Constitutional and Statutory Courts, 1949 Wis. L. Rev. 706, 711 (1949). 
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training of the magistrates which preside over them. Yet these are the 
courts in which one in five of our citizens appears every year and which 
shape in large measure the popular impression of the administration of 
justice.” °7 

Though we have not always stopped to think about it in that way, the 
inherent infirmity of the justice of the peace system has always been di- 
rectly recognized through granting of the right of appeal in all cases to a 
higher inferior court, with full trial de novo.** In other states, such as 
Pennsylvania, *® public notice is being taken of its weaknesses, and some are 
taking remedial action. The state of Virginia affords a notable example of 
the superseding of the justice of the peace system by a county court system. 
Under the Virginia trial justice system, one trial justice is appointed in each 
of the ninety-seven counties in the state to exercise the jurisdiction of 
justices of the peace. He is required to sit at the county seat and at such 
other places in the county as shall be prescribed by the circuit judge. He is 
a salaried official. *° 

In Tennessee, only twelve years after the refusal of the General As- 
sembly to pass a bill providing for general sessions courts in as few as five 
counties, judicial functions formerly exercised by justices of the peace are 
performed by general sessions courts in twenty-seven, over one-fourth, of 
the counties of Tennessee. In no instance has a general sessions court been 
abolished. ** Recently, in Ohio, justice of the peace jurisdiction was widely 
superseded by the operation of new legislation pertaining to municipal 
courts, designed to secure jurisdictional and procedural uniformity in Ohio 
cities. *? One marked advance with respect to the minor courts in New 
Jersey has been made in that justices of the peace are no longer constitu- 
tional officers whose powers are beyond the reach of the legislature. ** 


With all deference to the important part which justices of the peace 
concededly played in the earlier days, and to those present incumbents of 
the office of excellent qualifications found here and there today, the 
judicial duties with which they are vested, and which historically never 
belonged to them, would best be exercised under a mantle better fitting the 
prerogatives of a supremely important judicial office. In this day and age, 


* Clark, Advancing the Administration of Justice, 36 A.B.A.J. 991, 993 (1950). 

* Tut. Rev. Srat., c. 79, § 116 (1951). See also notes 194, 109, 152 infra and related 
text. 

* Kennedy, The Poor Man’s Court of Justice, 23 J. AM. Jup. Soc’y (1940). 

“Sunderland, Territorial Jurisdiction of Minor Courts, 29 J. Am. Jun. Soc’y 147, 
152 (1946); Kingdon, The Trial Justice System of Virginia, 23 J. Am. Jup. Soc’y 216 
(1940). 

“Williams, General Sessions Courts in Tennessee, 31 J. AM. Jup. Soc’y 101, 
102 (1947). 

“Willis, The New Obio Municipal Court Act, 12 Omo Sr. L.J. 314 (1951); Note, 
21 U. or Cin. L. Rev. 285 (1952). 

“English, State Courts: New Jersey Reorganizes Its Judicial System, 34 AB.A.J. 
11, 14 (1948). 
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the clear call is for a court of record, a court recompensed for its services 
in a dignified manner, and a court so qualified professionally that its judg- 
ments can stand on their own merits, subject to review only by the Ap- 
pellate and Supreme Courts of Illinois. 


POLICE MAGISTRATES 


Under the Revised Cities and Villages Act, police magistrates, elected 
in cities and villages, shall give bond, qualify, and have the same jurisdiction 
as justices of the peace.‘* In each municipality incorporated under any 
special act which provides for or requires the election of two or more police 
magistrates, the city council may provide for the election of one police 
magistrate to be paid on a fixed yearly salary; such magistrate to collect all 
fees and costs and pay them over to the municipality. *° 

Because police magistrates are found only in certain municipalities the 
problems arising out of their office, though the same as those involved with 
justices of the peace, are relatively less important. In the main the com- 
ments hereinabove made as to justices of the peace are applicable to police 
magistrates. 


THE MUNICIPAL COURT OF CHICAGO 


At the time when it came into being in 1906, manned by a group of 
judges and a chief justice of excellent qualifications, the Municipal Court of 
Chicago was recognized as an innovation fraught with great potentialities 
for good. Writing some years later, Dean Roscoe Pound said that municipal 
courts in imitation of the one in Chicago were becoming common, pointing 
out, however, that none of the municipal courts that had sprung up in the 
wake of the Municipal Court of Chicago had been given a like organization 
or conceded like powers of doing justice. *° 


Abuses Giving Rise to the Municipal Court 


In the First Annual Report of the Municipal Court we find it said that 
the Municipal Court of Chicago is unique in the development of American 
courts and jurisprudence. In combined breadth of jurisdiction and finality 
of judgment it has no equal among American city courts. It was the out- 
growth of conditions which were not peculiar to Chicago, but which per- 
haps were more serious there than in other states. Intrenched in the 
Constitution of the State of Illinois, the justices of the peace and police 
magistrates had defied all efforts to restrict or destroy their jurisdiction. 
Exasperated beyond endurance by the most notorious abuses in the ad- 


“Thy. Rev. Srat., c. 24, § 9-73 (1951). 
“Id. § 9-73.1. 
“Pound, The Administration of Justice in the Modern City, 26 Harv. L. Rev. 302, 


313 (1913). 
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ministration of both the civil and criminal law, the people of Chicago, with 
characteristic energy and undaunted by previous defeat, set about the task 
of securing a constitutional amendment authorizing the abolition, within the 
city limits, of these survivors of an outgrown system of jurisprudence. The 
Municipal Court was created not only for the purpose of replacing these 
officials, but also for the purpose of relieving the regular trial courts in 
Cook County whose dockets had become so congested that trials were not 
secured without long and vexatious delays, often amounting to a period 
of two or three years. *7 


The framers of this report were not guilty of exaggeration, in so 
far as justice of the peace abuses were concerned. Under that system, 
since the jurisdiction of justices and police magistrates extended through- 
out the county, unmeritorious suits were frequently brought against 
persons resident in Chicago before justices of the peace outside the city who 
held their courts in distant parts of Cook County and, in many such cases, 
if the defendants failed to appear, judgments were rendered against them 
by default. If they appeared the suits were dismissed and they were 
harassed by new suits brought before the same justices. In such cases there 
was reason to believe that the justices and police magistrates, by agreement 
with plaintiffs or their attorneys, waived their right to fees from the plaintiffs 
and contented themselves with such fees as might be collected from the 
defendants, and thus it was to their interest to render judgments in favor of 
the plaintiffs. ** 


Jurisdiction of the Municipal Court 


Speaking as to the purpose and function of the Municipal Court of 
Chicago, the Supreme Court of Illinois said that the primary and leading 
purpose manifest from Section 34 of article 4 of the Constitution of Illinois 
authorizing the Municipal Court of Chicago was to create a court with the 
jurisdiction and functions of justices of the peace and police magistrates 
and to abolish their offices for the territory within the city. While that was 
the well known purpose of Section 34, and the occasion for creating the 


“First Annual Report of the Municipal Court of Chicago, 5,7 (covering period 
Dec. 3, 1906, to Nov. 3, 1907). 

“ Girpert, THe Municipat Court or Cuicaco 16 (1928). 

The writer’s personal experience confirms the practice mentioned by Judge Gilbert, 
as continued in Cook County outside Chicago after 1906. Early in his career he was 
assigned by the office where he was employed to — a client summoned before 
a justice of the peace in Niles. The justice operated an establishment known in those 
days as a saloon. Plaintiff did not appear. The writer spent the day in the saloon, it 
being late afternoon before he could prevail upon the justice, who had gone about his 
bar-tending all the time, to dismiss the suit. Plaintiff was obviously “around the 
corner” to take judgment if defendant or his counsel left the scene. 

See also Dunne, 2 History oF Ituinois 179 (1935). The late judge, mayor, and 
governor referred to the “system of justice courts” as having become “unpopular and 
lacking in public confidence” and said that the Municipal Court Act had effected a 
great reform in the methods of the lower courts. 

















































492 THE JUDICIAL SYSTEM IN ILLINOIS —_[ Vor. 1952 


court, the General Assembly saw fit to add certain jurisdiction which 
had been exercised by county and circuit courts. If the Municipal 
Court is considered in its entirety it is impossible to assign to it a place 
identical with the grade or class of any other court which now exists or ever 
has existed. 

The court goes under the generic name of a city court, but it belongs 
to a specific class different from the city courts created under the general 
City Court Act, and is created, not as a part of the judicial department 
of the state at large, but as a local court of the city for the purpose of 
administering the law within the city. It has none of the more important 
classes of jurisdiction of circuit courts, such as the chancery jurisdiction, 
actions for torts where the damages exceed $1,000, ** or actions in eject- 
ment, mandamus, quo warranto, and habeas corpus. In the exercise of 
jurisdiction of the same nature conferred by general laws upon justices of 
the peace and police magistrates outside of the city it cannot be regarded as 
of the same class or grade as circuit courts.°° The appellate court said it 
found force in the statement that “the establishment of the Municipal court 
with an organization, jurisdiction and practice different from the organiza- 
tion, jurisdiction and practice of other courts, was a new scheme, largely 
experimental. It could not be foreseen how the provisions of the Act 
would operate in practice.” ** One noteworthy feature is that the judges 
are vested with, and exercise, certain administrative functions which are not 
inherently judicial. In its First Annual Report, it was stated that the judges 
are given far more authority over the employees of the court—that is to 
say, the deputy bailiffs and deputy clerks—than is common in other courts 
of Illinois and other states. The judges of this court act, in many particulars, 
like the board of directors of a corporation. * 


Rule Making Power 


The legislation setting up the Municipal Court of Chicago, covering 
some nineteen pages of the Illinois Revised Statutes, is in major part a prac- 
tice act prescribing its jurisdiction and practice. However, in addition to 


” The present limit is $5000. See note 68 infra and related text. 

“Lott v. Davis, 264 Ill. 272, 106 N.E. 179 (1914). The Municipal Court is not a 
part of the judicial department of the state at large. Miller v. People, 230 Ill. 65, 82 NE. 
521 (1907). It is “inferior” to the Superior Court of Cook County within the definition 
of the writ of prohibition as an extraordinary writ issued out of a court of superior 
jurisdiction and directed to the inferior court for the _ of preventing the inferior 
court from usurping jurisdiction. People v. Municipal Court, 359 Ill. 102, 194 N.E. 242 
(1935). No amendment of the Municipal Court Act can take effect without ratification 
by referendum. Ptacek v. Coleman, 364 Ill. 618, 5 N.E.2d 467 (1936). 

" City of Chicago v. O'Connor, 293 Ill. App. 575, 584, 13 N.E.2d 205, 209 (1st Dist. 
1938). 

“First Annual Report, supra note 47, at 6, 8. Commenting in this regard, the 
Supreme Court said that in — certain duties imposed upon them by statute 
such judges are not exercising “judicial powers” within the ordinary meaning of such 


term, but are functioning as a portion of the administrative machinery set up by the 
Municipal Court Act for the administration of that act. People v. Gill, 358 Ill. 261, 
193 N.E. 192 (1934). 
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their administrative powers to which reference has just been made the 
judges of the court have been accorded the power to adopt, in addition to 
or in lieu of the statutory provisions, “. . . such rules regulating the practice 
in said court as they may deem necessary or expedient for the proper ad- 
ministration of justice in said court.” °° This grant is phrased in impressively 
broad terms. Following the advent of the Civil Practice Act, it was held 
that said Act did not repeal or amend the practice provisions of the Mu- 
nicipal Court Act, and that that court, under its rule-making power, might 
adopt practice rules different from the provisions of the Civil Practice Act, 
or the rules of the Supreme Court. * 


The Municipal Court cannot, however, exercise its rule-making power 
to the point of superseding legislation. This is made clear by Universal 
Credit Co. v. Antonsen * and Danoff v. Larson.** The latter case involved 
a rule of the court providing that in any case in which an officer is unable 
from any cause to make due service of summons the court, upon application 
therefor, and upon notice to the bailiff, might direct such service to be made 
in such manner as the court might deem proper. Referring to the statutory 
authorization to the judges of the Municipal Court to make rules of prac- 
tice, the Supreme Court held in effect that such authorization did not extend 
to the means of obtaining jurisdiction over a defendant’s person, which goes 
deeply into the substance of that person’s rights and is more than a mere 
matter of form. ** 


Districts of the Municipal Court 


By the Municipal Court Act the City of Chicago was divided into five 
districts, territorially defined—appropriate branch courts being authorized— 
with authority granted to a majority of the judges to change the boundaries 
from time to time upon approval by the city council. ** 


The First Annual Report of the Court stated that the division of the 
city into so many districts soon proved to be an impracticable arrangement, 


* Tur. Rev. Srat., c. 37, § 375 (1951). 

“ Pracek v. Coleman, supra note 50, holding that the Municipal Court could ado 
a rule as to nonsuits differing from the Civil Practice Act. But as stated by Oscar 5. 
Caplan and Harry G. Fins, the rules which went into effect July 1, 1940, were so framed 
as to coordinate the procedure of the oe Court with the other courts of the 
state operating under the Civil Practice Act. Caplan and Fins, Comparative Procedure 
in the Municipal Court of Chicago, 35 Inu. L. Rev. 19, 20 (1940). These rules going into 
effect July 1, 1940, numbered 80, and replaced 312 rules formerly in force. These former 
rules were designed to be a textbook of Municipal Court practice, but the theory did not 
work out. Note, 21 Crt. B. Rec. 301 (1940). The change illustrates the broad sco 
of the rule-making power and procedure exercised by the Municipal Court, and tts 
willingness to adjust it to secure the best results. 

* 374 Ill. 194, 29 N.E.2d 95 (1940). 

368 Ill. 519, 15 N.E.2d 290 (1938). 

* The decision was forcefully criticized. See Note, The Municipal Court and 
Original Service Rules, 33 Tur. L. Rev. 346 (1938); Comment, 6 U. or Cur. L. Rev. 120 
(1938). 

* Trt. Rev. Stet., c. 37, § § 359, 360 (1951). 
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the judges entered an order abolishing the Third, Fourth, and Fifth Districts 
and rearranging the boundary lines of the First and Second, which order 
was approved by the city council and became effective June 15, 1907. °° 
The relation of the separate districts to procedure is apparent from a rather 
lengthy section relative to the district in which suits shall be brought, with 
particular reference to cases of the fourth class. Problems of jurisdiction 
and venue were thereby introduced which made for some difficulty. 
Chicago lawyers find by experience that the uncertainties of practice are 
intensified in the first instance by the presence of more than one court 
exercising an overlapping measure of concurrent jurisdiction. Most of them 
would agree, in thoughtful moments, that specialized courts with peculiar 
powers, requiring an independent mastery of procedural details having only 
specialized application, can rightly be said to demand a proportion of 
professional time that could be spent more profitably in other ways. 


Territorial Jurisdiction 


Admittedly, the Municipal Court of Chicago has jurisdiction only 
within a limited territory and is, in effect, what may be termed a court of 
limited jurisdiction. * The jurisdiction which the General Assembly was 
authorized by Paragraph 6 of Section 28 of the constitution to prescribe for 
such municipal court as might be established in Chicago was other than 
territorial jurisdiction, and the legislature was therefore without authority 
to extend the territorial jurisdiction of the municipal court, for the service 
of process, beyond the corporate limits of the City of Chicago.** The 
Municipal Court has criminal jurisdiction only over offenses committed 
within the city. ** Consequently, a conviction in the Municipal Court of 
Chicago, to which the Criminal Court of Cook County had transferred an 
indictment charging larceny committed in Cook County but not alleging 
that it took place in the City of Chicago, was reversed. ** Such cases 
illustrate the difficulties under which this important court proceeds as a 
result of territorial limitations. 


Constitutional Convention of 1920 


It is interesting to note that Hiram T. Gilbert, draftsman of the Chicago 
Municipal Court Act, originally insisted—and drafted an act accordingly— 
that the jurisdiction of the Municipal Court should be, within the city, con- 
current in all respects with that of the circuit, superior, and criminal courts 
of the county. The judges of the Municipal Court were to be authorized 


* City of Chicago v. O’Connor, supra note 51. 

“See R. Jackson & Co. v. Republic Iron & Steel Co., 141 Ill. App. 453 (1st Dist. 
1908); City of Chicago v. O’Connor, supra note 51. 

“Barry v. Knight, 296 Ill. rw 277, 15 N.E.2d 999 (1st Dist. 1938). 

© Wilcox v. Conklin, 255 Ill. 604, 99 N.E. 669 (1912). 


® People v. Vannier, 317 Ill. 521, 148 N.E. 303 (1925). 
“ Miller v. People, 230 Ill. 65, 82 N.E. 521 (1907). 






































Winter] _ JURISDICTION 495 


to interchange with judges of the circuit and superior courts. ** This pro- 
posal, of course, was not favorably received by the legislature. It is also 
important to note that as adopted by the Constitutional Convention which 
convened in 1920, the judiciary article combined the courts of original 
jurisdiction in Cook County, other than justices of the peace in the territory 
outside Chicago, into a single court, with original jurisdiction of all cases, 
matters and proceedings requiring judicial action and jurisdiction of appeals 
from justices of the peace. °° The state constitution proposed by this con- 
vention failed of adoption, but the opposition was not directed against the 
judiciary article, which was originated by a Committee on the Judicial 
Department composed of an outstanding group of the bench and bar of 
Illinois under the chairmanship of the late Justice Frederic R. De Young. * 


Defects in the Municipal Court 


Under the statute the jurisdiction of the Municipal Court of Chicago is 
divided into six classes, including, under the designation of Fourth Class, all 
civil actions, quasi-criminal actions excepted, for the recovery of money 
only when the amount claimed, exclusive of costs, does not exceed $5,000. ** 
Summing up the subject-matter jurisdictional limitations of the court in an 
address to the Constitutional Convention of 1920, Judge Wells M. Cook said 


@ Gipert, THe Municipat Court or Cuicaco 20 (1928). 

“Id. at 54. This action, proposed a generation ago, has been amply vindicated by 
professional thought which has consistently gained momentum. Dean Pound was a 
pioneer in su pesting such an approach some forty years ago. In a recent address 
Justice Tom C. Clark said that consolidation of the jurisdiction of the inferior courts, 
improvement of the professional qualifications of their judges, and the integration of 
these courts into a unified state judicial system are essentials to the advancement of the 
administration of justice. Clark, Advancing the Administration of Justice, 36 A.B.A.J. 
991, 993 (1950). The first state to achieve a completely integrated judiciary, from the 
Supreme Court down to the Municipal and District Courts, is New Jersey, under its 
1947 Constitution and subsequent statutes. A substantial measure of at least unified di- 
rection has also been achieved in California, District of Columbia, Maryland, and 
Missouri. Charles E. Clark and Elias Clark, Court Integration in Connecticut, 59 
Yare L.J. 1395, 1397 (1950). 

“Among them were Clinton L. Conkling, Charles S. Cutting, John L. Dryer, 
George A. Dupuy, Brice H. Garrett, Sylvester J. Gee, A. F. Goodyear, John J. Gorman, 
Henry I. Green, David E. Mack, Levy Mayer, Willard M. McEwen, Prince A. Pearce, 
and Hiram E. Todd. See Dodd, Illinois Rejects a New Constitution, 7 Minn L. Rev. 
177 (1923). 

* Iii. Rev. Srat., c. 37, § 357 (1951). 

Previous to 1951, the jurisdictional limit here was $1000. The 1951 legislature 
passed and the voters of Chicago in June 1952 approved an act increasing the jurisdiction 
of the Municipal Court of Chicago in tort cases from $1000 to $5000. Since the effective 
date of the law approximately 300 cases have been filed in this class. They have been 
absorbed into the court system and will be reached for trial promptly just the same as 
all other cases filed in this court. “If our trial judges handle these cases promptly and 
properly, and I am nag: they will do just that, then we can reasonably anticipate a 
healthy increase in filings in this class over the next two years. Lawyers who control 
these cases have a habit of filing them in the court wherein they receive prompt atten- 
tion.” Memo to Chief Justice Scheffler from Judge Joseph H. McGarry, Division of 
Reports, Report of Civil Division for Year Ending October 3, 1952. 
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that it does not possess all the judicial power within its territory. It has no 
chancery or probate jurisdiction, and is limited in tort to $1000.° Its 
branch court of domestic relations, superb though its record of accomplish- 
ment may be, is hampered. It is possible, for example, for the affairs of a 
family which are under adjudication in the domestic relations court, to be 
the subject of litigation simultaneously in the chancery division of the 
superior and circuit courts and in the probate court, while youthful members 
of the family are before the juvenile court. The Chicago Municipal Court 
has no jurisdiction in felony. Judge Cook pointed out that the criminal 
branches of the Municipal Court bind over those who commit felonious 
offenses to the grand jury, which holds them for trial to the criminal branch 
of the circuit and superior courts, and said that during the months which 
ordinarily intervene while all these separate agencies are performing their 
functions, “a grand opportunity is afforded expert and vicious criminals to 
slip out of the meshes of the law, while innocent defendants are punished. 


Transitory Causes of Action 


That the jurisdiction of the Municipal Court of Chicago was not de- 
pendent upon a cause of action of transitory nature having arisen within the 
city limits appears to have been assumed at the outset. "* However, through- 
out much of the court’s history uncertainty was from time to time felt as 
to its jurisdiction over civil causes of action arising outside the City of 
Chicago. As a result of statements made by the Supreme Court of Illinois 
in relation to the jurisdiction of city courts—having, however, altogether 
different constitutional origin—enough doubt was generated to bring an 
ultimate direct challenge to Municipal Court jurisdiction over a transitory 
tort action arising outside the city. In United Biscuit Co. v. Voss Truck 
Lines, ™ the issue was settled in 1950. The suit was brought in the Municipal 
Court to recover damages to plaintiff's motor truck, allegedly caused by 
defendant’s negligence in Will County, Illinois. Holding that it was with- 
out jurisdiction of the subject matter, the court dismissed the action, and 
this judgment was affirmed by the appellate court.** The Supreme Court, 


Now $5000. See supra note 68. As to equitable jurisdiction, see Barry v. Knight, 
supra note 61; Moran v. Union Bank of Chicago, 266 Ill. App. 315 (1st Dist. 1932), 
aff'd. 352 Ill. 503, 186 N.E. 182 (1933). The Municipal Court does not have jurisdiction 
to issue extraordinary writs, such as mandamus and the like. People v. Municipal 
Court, 359 Ill. 102, 194 N.E. 242 (1935). 

1 PRocrepINGs OF THE CoNSTITUTIONAL CONVENTION OF 1920, 616. 

™See Simpson Fruit Co. v. Atchison, T. & S. F. Ry. Co., 245 Ill. 596, 92 N.E. 524 
(1910). 

™ 407 Ill. 488, 95 N.E.2d 439 (1950). 

* United Biscuit Co. v. Voss Truck Lines, 340 Ill. App. 503, 92 N.E.2d 478 (Ist 
Dist. 1950). A press release issued by the Chief Justice of the Municipal Court following 
this appellate court decision indicated that there had been a decline of from 10 to 15 per 
cent in the filing of tort and contract cases by reason of the decision, the release estimat- 
ing that the Municipal Court would lose from 15,000 to 20,000 such cases a year if the 
deision were affirmed. Note, 28 Cutcaco Kent L. Rev. 246, 253 (1950). 
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reversing and remanding, pointed out that the Municipal Court of Chicago 
is given the power to decide cases of certain classes “in” Chicago. This 
means that the court cannot function outside Chicago. It would have no 
power of any kind to sit in a case outside the city limits in any part of Cook 
County. But it does have power to hear cases so long as it holds its court 
within the city. The point was finally settled, but this court of limited 
jurisdiction had been functioning for nearly half a century before the matter 
was satisfactorily clarified. 


Trials De Novo 


The full dignity of the Municipal Court, in the sense that its judgments, 
unlike those of justices of the peace, are not subject to review by trial 
de novo in another inferior court, is attested by the statute, which provides 
that the judgments, orders, or other determinations of the municipal court 
shall be subject to review in the same manner and under the same rules as 
other civil cases in courts of record. ™ 


Relative Importance of the Municipal Court 


There can be no minimizing of the relative importance of the Municipal 
Court of Chicago in assuming jurisdiction of a major portion of the litigation 
conducted within the City of Chicago, and, for that matter, the state of 
Illinois. In the period December 4, 1906, to November 30, 1924, the Mu- 
nicipal Court disposed of 1,127,584 civil cases and 2,346,129 criminal cases. 
The amount of money judgments in civil cases was $113,478,679.42. " 
Addressing the Constitutional Convention of 1920, Judge Wells M. Cook 
said the court started with twenty-eight judges and in the first year dis- 
posed of 97,718 cases of all kinds. Since then three judges had been added 
and in 1919 over 200,000 cases had been disposed of. The rate of increase 
in judges in ten years was 9%, while the rate of increase in business done 
was 45%."* Judge Cook went on to say that for the thirteen years im- 
mediately preceding, the judges of the Municipal Court had disposed of 
three-fourths of the commercial litigation in Cook County. The aggregate 
amount of judgments in their court for one year exceeded the aggre- 
gate amount of judgments of all the other courts of Cook County combined 
for a period of three years; and such aggregate amount of judgments in the 
Municipal Court in a given year exceeded in amount the judgments of all 
other courts of Illinois combined in the same given year. If jurisdiction 


* Tuy. Rev. Srat., c. 37, § 393 (1951). 

* Gipert, THe Municipat Court or Cuicaco 90 (1928). 

1 PRoceEDINGS OF THE CoNSTITUTIONAL CONVENTION OF 1920, 616. In the first year 
that the Municipal Court of Chicago was in operation, the number of cases started in 
the Circuit Court of Cook County fell off 38.5% from the preceding year. In the 
Superior Court the number decreased 20.6% for the same period. In the Criminal 
Court of Cook County the decrease was 34.8%, and the County Court law cases fell 
off 90.9%. First Annual Report, supra note 47, at 7. 
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in felony cases were given it, said Judge Cook, a prompt efficient administra- 
tion of the criminal law would follow. In that court practically all criminal 
cases were disposed of within one month following their institution, whereas 
in felony cases from one to three years and more elapses before they were 
brought to final determination in the Criminal Court of Cook County. ™ 


It seems safe to assume that the important relative position thus estab- 
lished by the Municipal Court is being maintained. In 1947 it was reported 
that the Municipal Court of Chicago handles more litigation than all the 
other courts of the state combined. ** The 1951 Report to Chief Justice 
Edward S. Scheffler from Judge Joseph H. McGarry of the Assignment 
and Records Division states that for the first time in the history of the 
court the volume of business handled in the criminal and quasi-criminal 
branches exceeded 1,000,000 cases per year. For the second year in succes- 
sion the volume of business handled in both civil and criminal divisions 
exceeded 1,000,000 cases. For the third year in succession the court was self- 
supporting, the revenues having exceeded its total expenses. The Report 
of the Civil Division for the year ending October 3, 1952, states that the 
civil trial judges of the court, during the past four years, have disposed of 
more contested civil cases (159,316) than were assigned to them (158,955) 
during that period. 


It is only fair to say that these impressive figures should not be taken 
in an off-hand manner as necessarily demonstrating an overwhelmingly 
superior expedition of business upon the part of the Municipal Court of 
Chicago in relation to other courts. The dockets of the Circuit and Superior 
Courts of Cook County are not in any such favorable current condition as 
those of the Municipal Court. But the general jurisdiction of the Circuit 
and Superior Courts brings to them all the major tort cases and all the 
chancery cases. Small as is the aggregate number of cases filed in the latter 
courts, relatively, they involve thousands of long-drawn-out jury trials in 
which large damages are at stake, as well as complicated equity matters, 
making any sort of mass expedition impossible. However, sheer volume of 
business in the form of more than a million cases a year brings problems in 
itself, and there is no denying the fact that a considerable segment of Mu- 
nicipal Court cases exacts the highest degree of judicial application and 
energy. A court which keeps abreast of such dockets makes “news.” It is 
stated that commencing December 1, 1952, the Municipal Court will be 
able to organize eighteen civil trial calls, which should permit trial to be had 
as soon as the attorneys get the pleadings settled, the case at issue, and the 


%] PRocEEDINGS OF THE CONSTITUTIONAL CONVENTION OF 1920, 616. 

*Report by Judge Joseph H. McGarry to Chief Justice Edward S. Scheffler, 
Recommended Changes in Municipal Court Procedure, 29 Cru. B. Rec. 51 (1947). 

* Judge McGarry memo to Chief Justice Edward S. Scheffler, Report for year 
ending October 3, 1952. 
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answer ready. “No court in the world with comparable jurisdiction can do 
better than that, or as well as that.” *° 


Should Cook County Have Just One Court of General Jurisdiction? 


One of the most important questions facing the framers of any plan for 
judicial reorganization is whether the courts of Cook County as presently 
constituted should be replaced by one tribunal exercising general jurisdic- 
tion. As already indicated, the thought is not a new one, and representative 
leaders of the profession have been convinced of the desirability of such a 
consummation. *t The working of the Municipal Court of Chicago provides 
strong assurances that such a plan is altogether feasible. By the technique 
of alert and discerning departmental organization the Municipal Court has 
pointed the way to attacking the complex judicial problems of a great 
metropolitan area. ** Its Boys Court, ** Domestic Relations, ** and Women’s 
Court branches ** have long been known for their approach to the particular 
problems involved. 

The desire to create a court wherein litigants in small matters could 
obtain prompt and inexpensive justice was one of the principal purposes 
motivating the founders of the Municipal Court, and the establishment of a 
small claims branch was an important step in the program. The quantitative 
element of the jurisdiction exercised in this branch to which are assigned 
claims of less than $200 is illustrated by the comment of Judge George L. 
Quilici that in two months while he was sitting there 3,952 cases were 
called for trial. °° 

Illustrating the flexibility of the Municipal Court organization and its 
adaptability in dealing with pressing local problems, two new branch courts 


” Id., Report for Year Ending October 3, 1952. 

™ Supra note 65 and related text. 

"For consideration of one important line of accomplishment see Jenkins, The 
Psychiatric Institute of the Municipal Court, 26 Cu. B. Rec. 437 (1945). 

“Chicago pioncered in dealing with the wayward minor group in the special 
Boy’s Court Division of the Municipal Court of Chicago, established in 1914, with 
jurisdiction over misdemeanors and quasi-criminal offenses committed by boys 17 to 21. 
This was not an extension of the juvenile court. Its original purpose was to separate 
young from adult criminals. It did, however, attempt to dispose of as many cases as 
—_ without court action, and to substitute preventive for disciplinary treatment, 
ollowing the pattern of adolescent courts throughout the country. Winters, Modern 
Court Services for Youths and Juveniles, 33 Marga. L. Rev. 99 (1949). At the outset of 
1951, 479 cases were pending in the Boy’s Court. 8,603 cases were filed during the year; 
8,708 cases were disposed of during the year. 1951 Report of Judge McGarry, to 
Chief Justice Edward S. Scheffler. 

“At the outset of 1951, 1,311 cases were pending in the Domestic Relations 
Branch; 3,892 cases were filed; 4,178 cases were disposed of during the year. Report 
of Judge McGarry, supra note 83. 

* At the outset of 1951, 168 cases were pending in the Women’s Court. 9,668 cases 
were filed and 8,302 were disposed of during the year. Report of Judge McGarry, 
supra note 83. 

* Quilici, The Poor Man’s Court, 22 Cu. B. Rec. 111 (1941). Judge Quilici added 
that over 400 cases were tried as contested matters. 
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were established in 1951 to handle special situations that had become 
acute. One of these was the Narcotics Court, to which were assigned all 
cases involving the sale, possession, use, or transportation of narcotics. It is 
asserted that this was the first large community and the first court in the 
country to make a frontal attack upon this serious problem. st The avail- 
ability of this court, in conjunction with a Chicago city ordinance per- 
mitting the prosecution of “loitering narcotic addicts,” made possible many 
narcotics convictions which would hardly have been obtained under the 
state and federal laws. ** The other new branch, a Building and Fire Safety 
Court, was opened in November, 1951. Into it were brought all cases which, 
in the opinion of the city authorities, constituted imminent fire, health, or 
safety hazards. Over 1,000 illegal conversions of alley garages, barns, and 
sheds, in which some thousands of people were living—a result of the 
crowded housing conditions in the city—were dealt with. * 

A court having full general jurisdiction throughout Cook County, freed 
from the restrictions and uncertainties that have harassed the limited- 
jurisdiction Municipal Court of Chicago, with ample power to make rules 
within its own sphere of operations and proceeding along the flexible or- 
ganizational lines of the Municipal Court, could attack the judicial problems 
of that great metropolitan area with considerable assurance. 


MUNICIPAL COURTS IN CITIES AND VILLAGES 


By an act in relation to municipal courts in cities and villages, enacted 
in 1929, it was provided that a municipal court may be established in any 
city or village of this state having a population of not less than 15,000 nor 
more than 500,000, such court to have “a territorial jurisdiction coincident 
with the corporate limits of the city.” * Such court is given jurisdiction in 
six classes of cases, corresponding to some extent with the jurisdiction exer- 
cised by the Municipal Court of Chicago, though broader in some 
particulars, * as in the grant of jurisdiction to hear appeals from justices of 
the peace. ®? The act contains sixty-seven sections, prescribing the organiza- 
tion and procedure of such courts. The Municipal Court of Evanston is the 
only court organized under it.** Beyond emphasizing that we have here 
a piece of comprehensive legislation setting up a “still different” court with 
limited territorial jurisdiction and a subject-matter jurisdiction which 


“Report of Judge McGarry, supra note 83. The Report shows that 6,935 cases 
were filed during the year; fines were collected in the amount of $18,566. 

* 1951 Annual Report, Department of Law, City of Chicago, 73. 

® Report of Judge McGarry, supra note 83. The Report states that these shacks 
were torn down and the people rehoused. 

Til, Rev. Stat., c. 37, § 442 (1951). 

™ Thus, first class cases include, among others, “all actions of tort growing out of 
personal injuries.” Id. § 444. 

" Id., c. 79, §§ 116, 173. 
“Fitzpatrick, The Reviewing Courts of Illinois, [1952] Law Forum 1, 3. 
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parallels that of no other court—bearing out Dean Pound’s theory that 
multiplicity of courts is characteristic of archaic law—% no comment is 


necessary. 
CITY COURTS 


City courts are an old institution in Illinois. They are presently based 
upon the act in relation to courts of record in cities, enacted in 1901. 
Through much of their history, however, they have been the subject of 
considerable misunderstanding and confusion centering around their juris- 
dictional limitations. Taking note of this state of affairs in the recent case 
of Turnbaugh v. Dunlop, ** the Supreme Court said that there were twenty- 
eight * city courts in the state which have been created and established 
pursuant to the City Court Act, and which have been given concurrent 
jurisdiction, generally, in and for said cities with the circuit courts, by en- 
actment of the General Assembly. ** City courts have been a useful and 
efficient adjunct to the judicial department of the state, the court said, and 
could be far more effective if the question of their jurisdiction was clarified 
by the Supreme Court. There has been much confusion in the cases, the 
court went on, due to undue restrictions, from a narrow interpretation of 
the constitutional provisions to the confounding of questions of territorial 
jurisdiction and venue, and to unnecessary and inaccurate dicta. 8 


Geographical Jurisdiction 


Prior to 1943, as the Supreme Court said in the Turnbaugh case, the 
jurisdiction of city courts was limited by the act creating them to “all civil 
cases both law and chancery and in all criminal cases arising in said city.” 
The statute being in that form, in Werner v. Illinois Central R. Co. *° it was 
held that a city court was without jurisdiction where the events giving rise 


““The English judicial organization grew up in this way, so that when Coke wrote 
his Fourth Institute, he could describe seventy-four courts, seventeen of which did the 
work now done in England by three. We took an archaic system for a model, and the 
circumstances of the time in which our judicial system was wrought tended to foster a 
policy of multiplication.” Pound, The Administration of Justice in the Modern City, 
26 Harv. L. Rev. 302, 308 (1913). Albert M. Kales once pointed out that the organiza- 
tion of our state judicial establishments is for the most part “of the frontier sort.” 
Kales, Judicial Reorganization, 7 Inu. L. Rev. 119 (1912). See also Pounp, OrGANIZATION 
or Courts 5 (1940). 

* 406 Ill. 573, 94 N.E.2d 438 (1950). 

* Twenty-nine city courts have now been established. Fitzpatrick, The Reviewing 
Courts of Illinois, [1952] Law Forum 1, 3. 

" Judge L. D. Yager, of the City Court of Elgin, addressing the Constitutional Con- 
vention of 1920, said the city court as now constituted “is the circuit court within the 
city for which it exists.” ProckepINcs OF THE CoNsTITUTIONAL CONVENTION OF 1920, 633. 

* Reference has already been made to analogous confusion in the Municipal Court 
of Chicago. Supra, notes 71-73, and related text. 

* 379 Ill. 559, 42 N.E.2d 82 (1942). 
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to the cause of action occurred beyond the city limits.°° By a 1943 amend- 
ment, however, the words “arising in said city” were eliminated. This paved 
the way for the Supreme Court in the Turnbaugh case to reach the con- 
clusion that a city court now has jurisdiction of a transitory action arising 
outside the city, provided there exists personal jurisdiction over the 
defendant. 1° 


In this latter field of jurisdiction it has been forcefully pointed out by 
the Chicago Bar Association Committee on the Subject of Divorce Cases 
in City Courts in Chicago Heights and Calumet City that the public policy 
of the state to safeguard the marriage relationship bids fair to be superseded 
by a “new” policy under which “married couples, seeking divorces, will 
embark upon shopping tours in search of the most inconspicuously located 
court where they may obtain a severance of the bonds of matrimony. Such 
considerations as the accessibility of city courts to paved highways, con- 
venient court hours, especially at night, and the immediate disposition of 
the case, would prove potent, encouraging the creation of more city 
courts, which in turn would stimulate competition for the business.” 
There would appear to be warrant here for invoking, on some sort of an 
intra-sovereignty basis, the general principle of foriwm non conveniens, but, 
understandably, the pressures of inconvenience ordinarily associated with 
its application from the standpoint of the court are not likely to be invoked 
by a tribunal with an ample supply of blank pages in its docket. °° 


In the Turnbaugh case the Supreme Court said certain remarks of the court in 
the Werner case with regard to the scope of the constitutional provision as limiting the 
jurisdiction of city courts to cases “arising” within the city were based on statements in 
early cases “which, upon reexamination, we find do not support that conclusion.” See 
comment on the Werner case in 21 Cut.-Kent L. Rev. 116 (1942); comment, Farlow, 
Change of Venue in City Courts of Illinois, 41 Itt. L. Rev. 105 (1946). 

** The appellate court has sustained the jurisdiction of the City Court of Chicago 
Heights to enter a divorce decree predicated upon adultery in another city in which 
plaintiff resided. Govan v. Govan, 331 Ill. App. 372, 73 N.E.2d 163 (1st Dist. 1947). 
See, Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. oF 
Cut. L. Rev. 107, 153 (1947). 

™ Divorce Cases in City Courts, 28 Cut. B. Rec. 161, 163 (1947). In its report the 
committee states it is believed that in over 90% of the cases filed in the two courts the 
parties were non-residents of said cities and that the grounds for divorce did not arise 
within their territorial limits. 

*° The forum non conveniens principle has been recognized, of course, only in the 
conflict of laws field, originally in cases involving the internal affairs of foreign corpora- 
tions (e.g., Williams v. Green Bay & W.R. Co. 326 US. 549, 66 Sup. Cr. 284 (1946), and 
more recently in tort (e.g., Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 67 Sup. Cr. 839 
[1947]; Whitney v. Madden, 400 Ill. 185, 79 N.E.2d 593 [1948]) and contract (e.g., 
Lehman v. Napier, 101 F. Supp. 313 [S.D. Iowa 1951]) cases. 

As brought out in People v. Bicek, 405 Ill. 510, 91 N.E.2d 588 (1950), the action of 
the judges of the Circuit and Superior Courts of Cook County in setting up, as 
authorized by statute, reconciliation procedures, was held improper because the result 
was “to impose their judgment upon city courts within the territorial boundaries of the 
judicial circuits.” There is ample warrant for speculating that the city courts in question 
would have been of different will, indeed. 
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Concurrent Jurisdiction 


By the terms of Section 1 of the City Courts Act, city courts have con- 
current jurisdiction with the circuit courts in all appeals from the justices 
of the peace and police magistrates of the city, village, or town. ** Judges 
of the city courts may, with like privileges as the judges of the circuit, 
superior, municipal, and county courts, interchange with each other, and 
with the judges of circuit, superior, municipal, county, and probate courts in 
Cook and other counties. ‘> But that it is almost impossible to keep subject- 
matter inconsistencies out of purportedly concurrent jurisdiction is dem- 
onstrated by a statutory provision conditioning the right of a city court to 
review Industrial Commission decisions upon the city having more than 
25,000 inhabitants. *°° 


Do We Need City Courts? 


Taking into account that many, if not most, of the city courts are in 
areas where the press of judicial business is either not unduly burdensome, 
or could readily be handled by additional judicial manpower vested with 
general jurisdiction unfettered by territorial restrictions, and the considera- 
tion that distance to court is today a factor of relative unimportance, it 
is difficult to find argument for the continuation of such tribunals. The 
work now done by them could better be handled by an ample judicial 
personnel vested with complete jurisdictional powers. 


COUNTY COURTS 


It is provided by the Constitution of Illinois and by statute that 
county courts shall have original jurisdiction in all matters of probate, set- 
tlement of estates of deceased persons, appointment of guardians and 
conservators, and settlements of their accounts; all matters relating to ap- 
prentices; proceedings for the collection of taxes and assessments; and in 
proceedings by executors, administrators, guardians, and conservators for 
the sale of real estate for the purposes authorized by law, and such other 
jurisdiction as is or may be provided by general law. 1°" The county courts 
have concurrent jurisdiction with the circuit courts in all that class of cases 
wherein justices of the peace may now or hereafter have jurisdiction, where 
the amount claimed or the value of the property in controversy shall not 
exceed $2,000; concurrent jurisdiction in all cases of appeals from justices of 


™ Try. Rev. Srat., c. 37, § 333 (1951); See also Id., c. 37, § 344; Id., c. 79, § § 116, 173. 

 Id., c. 37, § 338. 

“Id., c. 48, § 138.19(f) (1). Illustrating the anomalies that can follow upon the 
creation of a series of tribunals which partially overlap, the case of Moffett v. Green, 
386 Ill. 318, 53 N.E.2d 941 (1944) presented the spectacle of a city court being held to 
have appellate jurisdiction over a cause which as a trial court it could not have enter- 
tained on original jurisdiction. 

Itt. Const. Art. VI, § 18; Inu. Rev. Srat., c. 37, § 175 (1951). 
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the peace and police magistrates and in all criminal offenses and misde- 
meanors where the punishment is not imprisonment in the penitentiary or 
death. *°* The county court has jurisdiction of appeals from justices of the 
peace and police magistrates of the county, except that in criminal cases in 
Cook County the appeal shall be to the Criminal Court of Cook County 
or to appropriate Cook County city or municipal courts. *°° 

In addition to these broad grants of jurisdiction, and contributing to 
the hodge-podge jurisdictional situation in which county courts find them- 
selves, they have been the recipients of jurisdiction in a variety of special 
matters, not all of which are inherently judicial in nature. No attempt at 
an exhaustive recital will be made here, but a few may be mentioned. 
County courts have jurisdiction of appeals from orders relating to the 
organization of farm drainage districts.'° Orders of the Department of 
Agriculture in relation to the destruction of diseased bees or hives are ap- 
pealable to the county court, *'' as are orders of the Department of Public 
Safety concerning fire hazards.*'* Primary election contests may be heard 
in the county court, ™* and the county court shall hear and determine con- 
tests of election for various county, township and precinct officers, and all 
other officers for the contesting of whose election no specific provision is 
made. ** Under the Election Code, in municipalities adopting stated pro- 
visions of that statute the county judge has the responsibility of appointing 
election commissioners, who when qualified become officers of the county 
court. '* County courts are courts of general jurisdiction in respect of all 
matters coming within the purview of their jurisdiction. **° 

The matter of probate jurisdiction is considered in connection with 
probate courts hereinafter. In certain situations county court judgments are 
appealable to the circuit court; this will also be considered later. In passing, 
it may be said that county courts exercise jurisdiction in some of its most 
important every-day aspects. They are among the busiest of our courts. 
But they perform no function which could not be as well or better per- 
formed by a court of general jurisdiction, and to the extent that much of 
their work is open to review by trial de novo in another inferior court they 
contribute to an unnecessary function—a function which could more ef- 


8 Id. c. 37, § 177. 
 Id., c. 79, §§ 116, 173. 
™ Id.. c. 42, § § 106, 107. 


"21d... 127%, § 11. 
™ Id., c. 46, § 7-63. 
™ Id., c. 46, § 23-5. 
“* Id., c. 46, § 6-21; People v. Hoffman, 322 Ill. 174, 152 N.E. 597 (1926). By vir- 
tue of the statutory provision declaring the election commissioners, judges and clerks 
of election to be officers of the county courts, the Supreme Court has “in several cases, 
sustained contempt proceedings against such persons in violation of their official duties.” 
City of Chicago v. Industrial Com., 389 Ill. 411, 59 N.E.2d 805 (1945). 
** Little v. Blue Goose Motor Coach Co., 244 Ill. App. 427 (4th Dist. 1927). 


c 
c 
c 

™ Id., c. 8, § 124. 
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c 
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ficiently be exercised by a court accorded greater judicial dignity from the 
standpoint of the finality of its determinations. 


PROBATE COURTS 


The Probate Court Act provides that there shall be established in each 
county of this state which has a population of 85,000 or more, and in counties 
having a population of 70,000 or more but less than 85,000 inhabitants which 
vote to establish or to continue such a court, a court of record to be styled 
The Probate Court of said county. "*? The Constitution of Illinois and also 
the statutes provide that probate courts shall have original jurisdiction of 
all probate matters, the settlement of estates of deceased persons, the ap- 
pointment of guardians and conservators and settlement of their accounts, 
all matters relating to apprentices, and cases of the sale of real estate of 
deceased persons for the payment of debts. ** These are all matters which 
by long usage have been under the control of courts having probate 
jurisdiction, and variously styled in the different states as orphan’s court, 
court of probate, surrogate’s court, ordinary’s court, prefect’s court, probate 
justice, or county court. **° 


Volume of Business 


Probate courts have been established in fourteen counties. }2° In Cook 
County, especially, the volume of business is so great as to be far beyond the 
capacity of the one elected judge to handle it.?** The anomaly of having 
only a single judge of probate for the immense business of Chicago has 
forced a resort to the extra-iegal device of permitting the clerk to appoint 
deputies to act as assistants to the judge. **? The late Charles S. Cutting who 
served as judge of that court for many years told the Constitutional Con- 
vention of 1920: “Take the probate business with which I am particularly 
familiar. It has long been true that there is no one man who can do all the 


™Iity. Rev. Srat., c. 37, § 299 (1951). 

“8 Tix. Const. Art. VI, § 20; Int. Rev. Srar., c. 37, § 303 (1951). 

™ In re Estate of Mortenson, 248 Ill. 520, 94 N.E. 120 (1911). 

™ Fitzpatrick, The Reviewing Courts of Illinois, [1952] Law Forum 1, 3. 

™Some years ago Judge John F. O’Connell said that more than 6,000 decedents 
estates and more than 2500 minors’ and incompetents’ estates are opened each year in 
the Probate Court of Cook County. While the number of estates opened remains fairly 
constant, varying between 8800 and 9600 each year, the court and the clerk have little 
or no control over the number of estates opened, but the court and clerk are able to 
exercise substantial control over the number of estates closed. Of the estates opened 
each year, approximately 50% are closed within the twelve months following the year 
of probate. In the next succeeding year 25% of the estates are closed. The rest of the 
estates remain pending for -one reason or another for periods as long as 15 or 20 years 
and occasionally even longer. O’Connell, Court Rules Under the New Probate Act, 
5 Jonn Marsnatt L.Q. 171, 178 (1939). 

™ McCormick, A Proposed Reorganization of the Illinois Judiciary, 29 It. L. Rev. 
31, 34 (1934). 
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work of that court. No circuit judge, no superior judge, can help him. 
They have not the jurisdiction. 1*° 


Limited Jurisdiction of the Probate Court 


Not only is the Probate Court of Cook County handicapped by its in- 
ability to do its work with the essential complement of judicially qualified 
personnel, but it, like all other probate courts, is restricted in doing all the 
things which may be related to administration of estates before it. The 
Supreme Court of Illinois has made it plain that the probate court, by 
virtue of the Constitution, is not a court of general jurisdiction, but is 
circumscribed and restricted by the Constitution. Such court has no general 
equitable jurisdiction but can only exercise equitable power within the 
zone conferred by the Constitution. The probate court has no jurisdiction 
over trust estates. Because of this, a law which purported to confer upon 
probate courts the jurisdiction to supervise and control testamentary trusts 
created by wills proved and probated in probate courts was held by the 
Supreme Court to not relate to “probate matter” as defined by Section 20, 
Article 6, and was therefore unconstitutional. *** The probate court pos- 
sesses no jurisdiction over property of others and has no power to declare 
the existence of a trust or to supervise or control a trust, nor does it have 
jurisdiction to determine ownership of property upon petition against the 
administrator. 125 


A probate court is without power to punish a refusal to make good a 
bid by contempt proceedings, or to require an accounting between a 
guardian and ward for transactions occurring after the ward’s majority, or 
to determine tort liability of the deceased. *** Nor has the probate court 
jurisdiction to construe a will since issues relating to validity and construc- 
tion are inherently equitable and probate courts have been given no direct 
chancery jurisdiction. 77 The order of the probate court is not even con- 
clusive as to the validity of a will which it admits to probate. Within nine 
months after the admission to probate, any interested person may file a com- 
plaint in the circuit court to contest its validity. 1° 


Do We Need Separate Probate Courts? 


A natural solution for this unsatisfactory, and, withal, inefficient state 
of affairs, is a court possessed of not only probate jurisdiction but also 


™3T PROCEEDINGS OF THE CONSTITUTIONAL CONVENTION OF 1920, 208. 

™ Howard v. Swift, 356 Ill. 80, 190 N.E. 102 (1934). 

™ Edgerton v. Johnson, 178 F.2d 106 (7th Cir. 1949). See McGibbon, Jurisdiction 
of Probate Court over Trust Claims, 30 Cm. B. Rec. 11 (1948). 

** London & Lancashire Indem. Co. v. Tindall, 377 Ill. 308, 36 N.E.2d 334 (1941). 

™ Pritchard v. McGregor, 205 Ill. App. 362 (1st Dist. 1917). Statutory provisions 
relating to the construction of wills are found in the Chancery Act. Itt. Rev. Srat., c. 22, 
§ 50 (1951). 
™8 Id. c. 3, § 242. 
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the general jurisdiction to carry through all related matters and enter a final 
judgment thereon. In other states this has been commonplace. The research 
of Lewis M. Simes and Paul E. Basye has revealed that this has been ac- 
complished by vesting probate jurisdiction in courts of general jurisdiction. 
The way was paved for this in California by the California Constitution of 
1849, which conferred probate jurisdiction upon county courts, and in the 
Constitution of 1879 the county courts were abolished and their jurisdiction 
transferred to the newly-created superior courts—courts of general jurisdic- 
tion. The same system had been inaugurated in Nevada, some fifteen years 
earlier. This plan of conferring probate jurisdiction upon the courts of 
general jurisdiction was widely copied from California, especially in the 
west. It has been adopted in Montana, Utah, Washington, Wyoming, and 
Arizona, and also in Iowa, Indiana, and Louisiana. '*° 


Such a jurisdictional plan is incorporated in the proposed Model Probate 
Code. Professor Max Rheinstein has said that the draftsmen of the Model 
Probate Code have properly emphasized the overriding importance of the 
judicial personnel by whom probate matters are to be handled. In contrast 
to the system still prevailing in approximately one-half of the states, the 
Code contemplates probate judges whose training, tenure, and salary is to 
be the same as that of judges of courts of general jurisdiction. As the best 
way to achieve that result, the authors envisage that probate jurisdiction 
will be given to the general trial courts. There is no more reason for 
separate probate courts in most localities than there is for separate criminal 
courts. The experience of such states as California and Washington seems 
to prove the wisdom of this proposal. ?*° The practical benefits inherent in 
the exercise of comprehensive jurisdiction in the settlement of estates be- 
comes apparent from a glance at illustrative decisions in the state of Wash- 
ington, for example, where such jurisdiction is exercised. **" 


Advantages of a Single Court 
A jurisdictional system making this exercise of full jurisdiction possible 
was strongly advocated at the Constitutional Convention of 1920 by Judge 
Cutting. He referred to the system as found in California where every 
county has one judge, who has complete jurisdiction of all justiciable affairs. 
It is no new thing for circuit courts to do probate work, he said; it has been 
done in Indiana and Iowa for many years, and in California. “You have 


™Simes and Basye, The Organization of the Probate Court in America, 42 Micu. 
L. Rev. 965, 996 (1944). 

™Rheinstein, The Model Probate Code: A Critique, 48 Cor. L. Rev. 534 (1948). 
See also, Simes, The Model Probate Code and Wisconsin Probate Laws, 1948 Wis. L. 
Rev. 433, 436. 

™ See, for example, In re Kelley’s Estate, 193 Wash. 109, 74 P.2d 904 (1938); In re 
Wren’s Estate, 163 Wash. 109, 299 Pac. 972 (1931); State v. Kauffman, 86 Wash. 172, 
149 Pac. 656 (1915); State v. Superior Court, 76 Wash. 291, 136 Pac. 147 (1913); Re- 
formed Presbyterian Church v. McMillan, 31 Wash. 643, 72 Pac. 502 (1903). 
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eliminated all questions of jurisdiction,” he continued. “You have put 
behind you all possibility of making a mistake as to the court to which you 
go. You have got it all there.” Judge Cutting pointed out that if there 
happens to be a testamentary trust in equity, under the California system 
“you don’t have to go to the circuit court to have a trustee appointed,” and 
continued, “you don’t have to go into the circuit court to sell real estate to 
pay legacies as you do in this state.” '*? 

Even as to matters over which they exercise the jurisdiction granted 
them, the judgments of probate courts in Illinois are open to attack by ap- 
peal to the circuit court. As to this, Judge Cutting said: “A matter is tried 
in the probate court, an appeal is taken to the circuit court, and it is sent 
back to the probate court, which is all unnecessary. It could be tried in the 
first place by a judge of competent jurisdiction.” *** In the discussion of 
circuit court jurisdiction further mention will be made of this situation. 

Certainly no court is easier to justify, historically, than the probate 
court. Having said this, the observation that calls for utterance is that such 
court constitutes a direct link with a past long since departed. No sound 
reason is apparent for continuing such tribunals as separate judicial entities, 
and experience elsewhere over a long period of time amply demonstrates 
that the cause of prompt and complete justice is best served by merging 
probate jurisdiction with the broad stream of jurisdiction in general. 


CIRCUIT COURTS 
Jurisdiction 


In the circuit courts we reach the one tribunal in Illinois which cannot 
be superseded, for here we finally find ourselves high enough on the ladder 
to reach the courts of general jurisdiction. Section 12, Article 6 of the 
Constitution of Illinois provides that the circuit courts shall have original 
jurisdiction of all causes in law and equity, and such appellate jurisdiction 
as is or may be provided by law. *** Referring to Section 12, the Supreme 
Court of Illinois said it found no other provision authorizing such courts to 
be divested of such jurisdiction; other courts may be vested with concurrent, 
but not exclusive, jurisdiction, unless authorized by that instrument. *** The 
circuit courts exercise, within their respective counties, all the powers and 


* | PROCEEDINGS OF THE CONSTITUTIONAL CONVENTION OF 1920, 209. 

8 Id. at 208. Judge a further said in this connection that in the matter of 
allowance of claims in probate, from which there are ten to fifteen thousand contested 
claims a year in the Probate Court of Cook County, all of those claims could be tried, 
and instead of an appeal to the circuit court, it would go directly to the appellate 
court, “saving all that.” 

™ The circuit courts of this state and the superior court of Cook County have 
general original jurisdiction of cases arising in law and equity and are the only courts 
in this state having original jurisdiction to issue writs of prohibition. People v. 
Municipal Court, 359 Ill. 102, 194 N.E. 242 (1935). 

Hankins v. People, 106 Ill. 628 (1883). 
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jurisdiction of the courts of King’s Bench and Common Pleas in England. *** 
The circuit courts also exercise jurisdiction by way of such remedies as 
mandamus, certiorari, prohibition, quo warranto, and habeas corpus. *** 


The broad grant of general jurisdiction in law and equity constitu- 
tionally made is supplemented by a considerable variety of special statutory 
provisions. Thus, the circuit courts of the several counties, except in the 
County of Cook, have exclusive original jurisdiction of all criminal offenses, 
except as otherwise provided by law. *** Circuit courts of the state, and the 
Superior Court of Cook County, are given concurrent jurisdiction with 
county courts in all matters pertaining to the organization of farm draining 
districts and farm drainage and levee districts, and the operation thereof. **° 
They have jurisdiction of appeals from county court orders relating to fire 
protection districts. *° They may hear and determine contests of the elec- 
tion of judges of the county court, mayors of cities, presidents of county 
boards, presidents of villages, and other specified matters, *** and contests of 
the election of judges of the Supreme Court, clerk of the Supreme Court, 
judges of the circuit court and the superior court of Cook County, **? and 
primary election contests. *** By the Illinois Administrative Review Act, 
jurisdiction to review final administrative decisions is vested in the circuit 
and superior courts. ** Among the administrative actions which the circuit 
courts are specifically given statutory jurisdiction to review are Industrial 
Commission decisions, **° orders of the Illinois Commerce Commission, **¢ 
certain orders of the Secretary of State, '*? Director of Insurance, *** and 
Auditor of Public Accounts,'*® and orders of a county board removing a 
highway superintendent. *°° 


Trials De Novo 


As already previously stated in appropriate connections, an important 
segment of circuit court jurisdiction as presently conferred involves a re- 


Beaubien v. Brinckerhoff, 2 Scam. 269 (Ill. 1840). 

™ Fitzpatrick, The Reviewing Courts of Illinois, [1952] Law Forum 1, 11-16. 

“8 Iu. Rev. Srat., c. 38, § 700 (1951). 

™ Id., c. 37, § 158. 

9 Id., c. 127% § 37b. 

™ Id, c. 46, § 23.4. 

2 Id, c. 46, § 23.3. 

“1d. c. 46, § 7-63. 

™ Id., c. 110, § 268. The scope of review and powers of the circuit and superior 
court on review under the Illinois Administrative Review Act are set forth in detail 
in the Ixy. Rev. Srat., c. 110, § § 274, 275 (1951). This phase of jurisdiction, relatively 
unimportant a generation ago, is one of the most important and exacting that confronts 
the circuit courts today. 

“6 Id. c. 48, § 138.19(f) (1). 

“Id. c. 1112/3, § 72. 

Mt Id., c. 95%, § 86(c); Id., c. 32, § 157.148. 

“8 Id., c. 73, § 1019. 

“ Id., c. 21, § 64.20. 
. 121, § 8 (C). 
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view, by trial de novo, of the judgments of other inferior tribunals. Thus, 
the circuit court has jurisdiction of appeals from justices of the peace and 
police magistrates of the county. This applies to criminal cases also, except 
that in Cook County the appeal shall be to the Criminal Court of Cook 
County or to appropriate city or municipal courts of Cook County. *1_ On 
the hearing of an appeal from a justice of the peace in a circuit court the 
trial is de novo and written pleadings are not required. *** The County 
Court Act provides that appeals may be taken from the final orders, judg- 
ments, and decrees of the county courts to'the circuit courts of their respec- 
tive counties in all matters except as provided in the following section of 
the statute. Upon such appeal the case shall be tried de novo. *** An appeal 
to the circuit court from any other order, judgment, or decree of the pro- 
bate court than a final order or decree in a proceeding for the sale of real 
estate by an executor, administrator, guardian, or conservator may be taken 
by any person who considers himself aggrieved. Upon such appeal the 
cause shall be tried de movo.*** It is worth noting that the term “trial 
de novo has made for some confusion and difficulty. **° 


There is no mystery about why the probate courts and courts exercis- 
ing probate jurisdiction in Illinois—and in general elsewhere—were not 
vested with jurisdiction to enter judgments reviewable only by the highest 
courts of the state, but were rather subjected to appeal to another inferior 
court with trial de novo. History has played a determining part in this 
phase of jurisdiction, and the historial situation is that no standards of pro- 
fessional qualification came to be exacted of incumbents of the office. As 
stated by Simes and Basye, “‘a trial de novo in the court of general jurisdic- 
tion on appeal is thought to be cheaper than to have the affairs of the 
probate court directed by competent personnel in the first instance.” °° 
Explaining how it came about that appeals from county and probate courts 
to the circuit court were provided in Illinois, Hiram T. Gilbert said that in 
many counties judges of county courts were either not lawyers entitled to 
practice in the courts of record or were incompetent to decide questions 
of the importance of those which frequently arose in county and probate 
courts. The members of the General Assembly in the districts outside Cook 
County were unwilling to entrust to those judges the decision of some 
classes of cases unless appeals were allowed from their decisions to the cir- 


™ Id. c. 79, §§ 116, 173. 

*° Seron v. Carlson, 280 Ill. App. 396 (2d Dist. 1935). The appellant in such cases 
is entitled to a trial de novo in the court to which appeal is taken. North American 
Prov. Co. v. Kinman, 288 Ill. App. 414, 6 N.E.2d 235 (3d Dist. 1937). 

*8 Try. Rev. Stat., c. 37, § § 294, 295. 

* Id. c. 3, § § 483, 487. 

™ See Bley v. Luebeck, 377 Ill. 50, 35 N.E.2d 334 (1941); Leonhart v. Reighard, 
409 Ill. 544, 100 N.E.2d 657 (1951). 

** Simes and Basye, The Organization of the Probate Court in America, 42 Mich. 
L. Rev. 965, 995 (1944). See also Simes, The Model Probate Code and Wisconsin 
Probate Laws, 1948 Wis. L. Rev. 433, 436. 

















Winter] JURISDICTION 511 
cuit courts. Hence the same practice was required in Cook County, where 
the judges of the county and probate courts were just as competent as those 
of the circuit and superior courts. **” 


Such a state of affairs manifestly opens the door to delay, which may 
involve, and on occasion has involved, a great waste of time and judicial 
energy. A well-known example is the King will case, in which a trial in 
the probate court occupied thirty-three court days in the summer of 1918. 
An appeal was taken to the Circuit Court of Cook County, where a trial 
de novo occupied forty-nine court days, in the course of which 8,000 pages 
of testimony were taken. *** The practical justification for a jurisdictional 
situation which can become involved in so unconstructive a manner is not 
apparent. The trial de novo expedient should be dispensed with by vesting 
jurisdiction, in the first instance, in courts professionally competent to 
exercise it, and making their judgments reviewable only by the Appellate 
and Supreme Courts of Illinois. 


The Cook County situation is thoroughly anomalous, with the Circuit 
Court of Cook County sitting side by side with the Superior Court of Cook 
County, each exercising the same general original jurisdiction, but organiza- 
tionally autonomous. There is much waste and lost motion which could be 
obviated were both courts consolidated into a single tribunal, possessed of 
the same jurisdictional powers as now. Speaking from experience in New 
Jersey, Chief Justice Vanderbilt has emphasized that two judges working in 
the same court house on a common list of cases would dispose of 50% more 
cases than those two judges working from separate lists. **° If these two 
courts were united, adding to their present prerogatives jurisdiction in 
probate, it would make for greater directness of action and all-around ef- 
ficiency in the performance of the massive judicial responsibilities centering 
in Cook County. '* 


THE SUPERIOR COURT OF COOK COUNTY 


The Superior Court of Cook County, which Professor McCormick has 
with apt insight referred to as “a historical accident,” * has its source in 


™' Gipert, THE Municipat Court or Cuicaco 14 (1928). 

*8 Note, 4 Cur. B. Assn. Rec. 4 (1921). 

™ Address to Connecticut Bar Association, 24 Conn. B.J. 525, 531 (1950). “It is not 
logical, it defies the laws of mathematics, but it absolutely is a recognized and 
demonstrated judicial fact,” said Judge Vanderbilt. By way of substantiation, he pointed 
out that the first year under the New Jersey system the output of the trial courts was 
increased by 98%. The second year an additional 20% was added “by the simple 
process of assigning the judges where they were needed to the full extent that the 
county could accommodate them with court rooms and with trial lawyers.” 

* Judge Charles S. Cutting said the unification of Cook County courts “would 
work a wonderful economy, both in the matter of time and expense.” I Proceepincs oF 
THE CONSTITUTIONAL CONVENTION OF 1920, 208. 

* McCormick, A Proposed Reorganization of the Illinois Judiciary, 29 Iu. L. Rev. 
31, 33 (1934). 
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Section 23 of Article 6 of the Constitution of Illinois, which provides that 
the Superior Court of Chicago shall be continued and called the Superior 
Court of Cook County. Under Sections 23 and 24 of Article 6, the superior 
court and the circuit court were placed upon precisely the same footing. 
There is no distinction between them except in name, and the superior 
court and the circuit court are practically branches of the same court. The 
superior court is in legal effect a circuit court. Where a special statutory 
jurisdiction is conferred on the circuit court, the superior court will by 
the same act, though not named, acquire a like jurisdiction, and vice versa. *** 
In addition to this general grant of authority the Superior Court of Cook 
County is, like the circuit court, affirmatively empowered by various 
statutes to exercise jurisdiction. ** 

In recent times the internal administration of the Superior Court of 
Cook County, as well as that of the Circuit Court of Cook County, has 
been somewhat strengthened by the setting up, under the court’s own 
rules, of an executive committee system. *** Though representing progress 
over earlier methods, '** and perhaps as satisfactory as any plan that could 
be employed under present limitations, the most efficient use of the judicial 
manpower of the Superior and Circuit Courts of Cook County can come 
only as they are united in one court. “Historical accidents” may be un- 
avoidable, but the legal profession of all others should be hard-headed 
enough to realize that they need not be perpetuated for generations. No 
reason is apparent why a state-wide judicial system embodying trial courts 
exercising throughout general jurisdiction, including probate and special 
statutory grants, could not embody a Cook County segment exercising all 
necessary local rule-making and organizational powers—all to the end of 
more prompt and efficient justice. 


THE CRIMINAL COURT OF COOK COUNTY 


The source of the Criminal Court of Cook County is Section 26 of 
Article 6 of the Constitution of Illinois, which provides that the Recorder’s 
Court of the City of Chicago shall be continued and shall be called the 


* People v. Sweitzer, 330 Ill. 426, 161 N.E. 730 (1928). 

**In general, these correspond to the statutes conferring jurisdiction upon the 
circuit court. See, for example, notes 146, 147, 149, 150. The Ripadioe Court of Cook 
County has jurisdiction of appeals from Cook County justices of the peace. Int. Rev. 
Stat., c. 79, § 116 (1952). In criminal cases, however, appeal shall be to the Criminal 
Court of Cook County or to the appropriate city or municipal court. /d., c. 79, § 173. 

™ The rules of organization of the Superior Court are found in Rule 46, ve 
for law and chancery divisions and methods of assignment. The Circuit Court Rules o: 
Organization precede its general rules of practice. Both courts utilize executive com- 
mittees for administrative purposes. 

™ See comment of Judge George A. Dupuy, referring to the practice of flipping « 
coin to determine who should be chief justice of the Superior Court. I Proceepincs oF 
THE CONSTITUTIONAL CONVENTION OF 1920, 213. See also Judge Cutting’s comment, /d. at 
208. 























WiInTER] JURISDICTION 513 
Criminal Court of Cook County. It shall have the jurisdiction of a circuit 
court, in all cases of criminal and quasi-criminal nature, arising in the County 
of Cook, or that may be brought before said court pursuant to law. This 
provision was intended to be self-executing.*** By statute, the Criminal 
Court of Cook County has exclusive original jurisdiction of all criminal 
offenses in the County of Cook, except such as is conferred upon justices 
of the peace and appellate jurisdiction from justices of the peace. ** 


Professor McCormick has referred to the Criminal Court of Cook 
County as “another appendix, explainable only as a survival,” and com- 
mented that its existence as a separate court, instead of a branch of a general 
trial court, “creates needless problems of jurisdictional boundaries.” *** Its 
constitutional existence, along with that of the Superior Court of Cook 
County, seems fully explainable on a basis of cold political expediency, ** 
and during much of the time it has not been regarded with favor by the 
judges who are appointed from the Circuit and Superior Courts of Cook 
County to man it.'”° If, as originally set up and as since functioning, it had 
proved itself an especially satisfactory instrument of criminal justice, there 
would be occasion to move cautiously along the line of altering its organi- 
zation and relationships. On that score, no compunction need be felt about 
change. The experience of the unified criminal court in Detroit, Michigan, 
under which the police courts were merged with the Recorder’s Court, 
which thus became the one and only tribunal in that field, and for which 
there was said to be “no precedent but sufficient sound political theory and 
principle,” ‘" affords ground for belief that a unification which brings all 
criminal jurisdiction together is altogether desirable. ‘*? Sound administra- 


™ People v. Bradley, 60 Ill. 390 (1871). 

Tit. Rev. Srat., c. 38, § 701 (1951). 

*® McCormick, supra note 161, at 34. 

*” Judge Harry Fisher has said that the imposition upon Cook County, by the Con- 
stitution of 1870, of three separate courts—Circuit, Superior and Criminal—when one 
court could do the work much more effectively and economically, resulted from the 
desire of the convention to forestall probable opposition to the approval of the con- 
stitution. There were already in existence in k County the circuit, superior and 
recorder’s courts, each of which had a clerk. “These clerks, as would appear, were 
men of considerable influence.” Fisher, The Judicial Structure of Cok Count ? 
36 Inu. L. Rev. 628, 633 (1942). 

* Addressing the Constitutional Convention of 1920 and speaking of the Criminal 
Court of Cook County, Judge Joseph B. David said the Constitution of 1870 created 
that court from the recorder’s court, and it had in his opinion failed in the past few 
years for a number of reasons. There has been a feeling in Cook County, said he, that 
the Criminal Court is more or less dominated or run by the state’s attorney and not by 
the judges. That may be without justification, but the judges do not like to be criticized 
constantly by the prosecuting officer. “I am betraying no secret when I say it has 
become distasteful to some of the judges to go there by reason of the controversy with 
the prosecuting officer,” said Judge David. I Proceepincs or THe ConstiTuTIONAL Con- 
VENTION OF 1920, 653. 

"See note, Efficient Criminal Court Machinery, 14 J. AM. Juv. Soc’y 180 (1931). 

See comment of Judge Wells M. Cook, supra note 70 and related text; comment 
of Craig A. Hood, supra note 34. 
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tion would be facilitated in Cook County if the criminal court, like all other 
branches, were part of a unified system. 


JUVENILE OR “FAMILY” COURTS 


It is to the credit of Illinois that it pioneered in the field of juvenile 
courts. ?”* In 1899 the General Assembly passed the Juvenile Court Act, 
providing for the treatment and control of dependent, neglected and de- 
linquent children, and as part of that act provided that the circuit and 
county courts should have original jurisdiction in all cases coming within 
the terms of the act. Another section provided that in counties having over 
500,000 population the judges of the circuit court should designate one or 
more of their number to hear all cases coming under the act, such court for 
convenience to be called the Juvenile Court. Among the amendments to 
the act in 1949 was an added section stating that a special court room, to be 
designated as the Family Court, may be provided in any county for the 
hearing of all cases under the act; such Family Court to have original 
jurisdiction for the hearing of cases of persons charged with contributing 
to the delinquency or dependency of children as provided in the act. '"* 

The Juvenile Court of Cook County has been said to be distinctively a 
children’s court, with non-punitive methods of reform.’* Its limited 
jurisdiction is emphasized by the decision of the Supreme Court of Illinois 
in People v. Lattimore.’"* Susie Lattimore, having been declared de- 
linquent in the Juvenile Court of Cook County, some four months later was 
tried for murder in the Criminal Court of Cook County, and was convicted. 
On appeal, the Supreme Court said the sole question presented was whether 
the defendant, a ward of the Juvenile Court, who had been indicted for 
murder, can on such indictment be tried in the Criminal Court without the 
consent of the Juvenile Court. Affirming the conviction, the Supreme Court 
said the jurisdiction of the Criminal Court of Cook County is defined in 
Section 26 of Article 6 of the Constitution. While the circuit court is a 
court of general jurisdiction, yet the jurisdiction of the Circuit Court of 
Cook County is not necessarily the same in all respects as the circuit courts 
of other counties of the state. It does not have concurrent jurisdiction 
with the Criminal Court of Cook County in criminal cases. The Juvenile 
Court is a court of limited jurisdiction, and the legislature is without 
authority to confer upon an inferior court the power to stay a court created 
by the Constitution from proceeding with the trial of a cause, jurisdiction 
of which is expressly granted to it by the Constitution. *”” 


*%See Winters, Modern Court Services for Youths and Juveniles, 33 Mara. L.R. 
99 (1949); note, 23 CLeveLAND Bar Assn. J. 118 (1952). 

34 TH], Rev. Stat., c. 23, § 192a (1951). 

*®Flacks, A Parents’ School as an Aid in the Treatment of Juvenile Delinquents, 
26 Cu. B. Rec. 382, 384 (1948). 

116 362 Ill. 206, 199 N.E. 275 (1935). 

* Comment, Youth Correction—The Model Act in Operation, 17 U. or Cm. L. 


Rev. 683 (1950). 
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Space limitations do not permit bringing to attention much recent 
material demonstrating the essentiality of vesting full jurisdictional powers 
of general sweep in the court which is responsible for handling the complex 
human problems which are arising so intensively and extensively in this 
vital field.*** The conclusion is well warranted that these problems can 
be satisfactorily adjudicated today only by a court jurisdictionally com- 
petent to operate the whole distance criminally, equitably, and otherwise. **° 


THE COURT OF CLAIMS 


Because it is called a “court,” passing reference should be made to the 
Court of Claims, which is vested with jurisdiction to hear and determine 
claims of various enumerated natures against the State of IIlinois.**° It is 
the policy of the General Assembly to make no appropriation to pay claims 
against the state, cognizable by the court, unless an award has been made 
by the court. ** 


The Court of Claims is not a part of the judicial system in such a 
sense as to fall within the purview of the problems under special considera- 
tion herein, and is not included in any conclusions which look to jurisdic- 
tional or organizational changes of the Illinois courts as presently constituted. 


THE SUPREME AND APPELLATE COURTS 
OF ILLINOIS 


Having found our way through the gamut of the lower courts of Illi- 
nois, we reach the reviewing tribunals, the Supreme and appellate courts. 
In the nature of things these courts are, as they should be, intimately related, 
and they can be dealt with satisfactory only if they are considered together. 
Both have jurisdictional sources in the Constitution of Illinois. Section 2 of 
Article 6 provides that the Supreme Court shall have original jurisdiction in 


“*For example, Eastman and Cousins, Juvenile Court and Welfare Agency, 38 
A.B.A.J. 575, 577 (1952); Cochran, Children of Divorce, 11 Ky. Sr. B.J. 201 (1947); 
Alexander, The Follies of Divorce, [1949] Law Forum 695, 36 A.B.A.J. 105 (1950); 
Alexander, What Is a Family Court, Anyway? 26 Conn. B.J. 243 (1952); Waite, Chil- 
dren of Divorce in Minnesota, 32 Minn. L. Rev. 766 (1948); Niles, The Youth Court 
of Baltimore, 38 A.B.A.J. 727 (1952); Pokorny, Observations by a “Friend of the 
Court,” 10 Law anp Contemp. Pros. 778 (1944); Virtue, Operative Relationships Among 
Various Courts, Law Enforcement and Welfare Agencies in the City of Detroit, 49 
Micn. L. Rev. 1 (1950). 

*” Dean Pound has brought out the point by saying it has been observed that in 
Chicago at one and the same time, the juvenile court was passing on the delinquent 
children; a court of equity was entertaining a suit for divorce, alimony, and the custody 
of children; a court of law was entertaining an action for necessaries furnished an 
abandoned wife by a grocer; and the criminal court or domestic relations court was 
handling a prosecution for desertion of an abandoned wife or child—all dealing piece- 
meal at the same time with different phases of the same difficulties of the same family. 
Pound, The Administration of Justice in the Modern City, 26 Harv. L. Rev. 302, 313 
(1913). 
™ Tir. Rev. Srat., c. 37, § 439.8 (1951). 
™ Id, c. 37, § 439.23. 
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cases relating to the revenue, in mandamus, and habeas corpus, and appellate 
jurisdiction in all other cases. *** Section 11 of the same article provides for 
the creation of inferior appellate courts, from which appeals and writs of 
error shall lie to the supreme court, in all criminal cases, and cases in which 
a franchise or freehold or the validity of a statute is involved, and in such 
other cases as may be provided by law. Such appellate courts were created 
in 1877, and since that time the problems of appellate jurisdiction have 
largely had to do with the relationship between the appellate courts and. the 
Supreme Court. *** An examination of the debates and proceedings of the 
1870 Constitutional Convention fails to reveal specific reasons for the choice 
of those particular items referred to in Section 11. ** 
Jurisdiction 

The present jurisdiction of the Supreme and appellate courts as to civil 
cases is set forth in generai in Section 75 of the Civil Practice Act. It is 
provided, in the first instance, that appeals shall be taken directly to the 
Supreme Court in all cases in which a franchise or freehold or the validity 
of a statute or the validity of a county zoning ordinance or resolution or 
a construction of the constitution is involved. The same is true in cases in 
which the validity of a municipal ordinance is involved and in which the 
trial judge shall certify that in his opinion the public interest so requires, 
and in all cases relating to the revenue, or in which the state is interested as 
a party or otherwise.*** A direct appeal to the Supreme Court is also ac- 
corded by special statutes of varying kinds. ** 


Section 75 of the Civil Practice Act further provides that in all cases in 
which their jurisdiction is invoked pursuant to law, except those wherein 
appeals are specifically required by the constitution of the state to be allowed 
from the appellate courts to the Supreme Court, the judgments or decrees 
of the appellate courts shall be final, **” subject, however, to certain excep- 


™ Except as to habeas corpus these grounds trace historically to the Constitution 
of 1848. Quantitatively, they do not appear to have been made a basis for unduly 
burdening the court. Beyond the suggestion that the present intensive use of habeas 
corpus should perhaps be taken into account as a possible undue burden on the Supreme 
Court, no attempt is made to appraise them herein. 

#8 Dopp & Epmunps, Ittinois APPELLATE Procepure, § 5 (1929). 

™ Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. or 
Cut. L. Rev. 107, 110 (1947). 

6 Ipp. Rev. Srat., c. 110, § 199 (1) (1951). 

“For example, administrative orders issued under the act ——. wages of 
laborers on public works (/d., c. 48, § 39s-9); orders of the Department of Registration 
under the Beauty Culture Act (/d., c. 163/4, § 26h); orders under the State Housing 
Act (Id., c. 32, § 536); orders by the Industrial Commission in workmen’s compensation 
cases (Id., c. 48, § 138.19[f][2]) and others in considerable variety which for present 
purposes it is unnecessary to enumerate. But it should be kept in mind that in the ag- 
gregate they constitute the basis for a quantitatively important segment of the cases 
which the Supreme Court is obliged to receive on direct appeal. 

* Prior to amendment in 1935, Section 17 of the Appellate Court Act dealing with 
appellate court opinions contained the proviso: “Provided, that such opinion shall not 
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tions. The exceptions (a) make it possible for the appellate court itself to 
grant leave to appeal to the Supreme Court, regardless of the amount in- 
volved, in the event that a majority of the appellate court deciding the case 
are of opinion that the case involves a question of such importance that it 
should be passed on by the Supreme Court; (b) provide that in any case 
by the act made final in the appellate court the Supreme Court may grant 
leave to appeal; and (c) provide that the Supreme Court may grant leave to 
appeal from the appellate court in certain cases where the appellate court 
has reversed and remanded and the right to new trial is waived. However, 
petitions for leave to appeal under exceptions (b) and (c) in actions ex 
contractu (exclusive of actions involving a penalty) and in all cases sound- 
ing in damages, shall not be entertained, unless the judgment, exclusive of 
costs, shall be for $1500 or more, or in cases in which the judgment is against 
the plaintiff and there is issued by the appellate court, or by one of the 
judges thereof in vacation, a certificate to the effect that there is fairly in- 
volved in the claim of the plaintiff $1500 or more. *** 


As to criminal cases, the statutes provide that all criminal cases below 
the grade of felony shall be taken directly to the appellate court, and all 
cases above the grade of misdemeanors shall be taken directly to the 
Supreme Court. *** Inasmuch as Section 11 of Article 6 of the Constitution 
gives the right of Supreme Court review in all criminal cases, the right 
exists to have the Supreme Court review appellate court judgments in mis- 
demeanor cases. A similar right would exist if the legislature had designated 
the appellate court as the initial reviewing tribunal for cases involving a 
franchise or freehold or validity of a statute. 


Thus we have in Illinois—doubtless due to the fact that the opinions of 
the Supreme Court in 1869 were a year behind and it was evident to the 
framers of the Constitution of 1870 that a new approach should be made to 
the problem of appellate review—'* an appellate review system composed 
of two separate courts, with the appellate court a strictly intermediate 
tribunal, the finality of its judgments being altogether subordinate, at least 
potentially, to the power of ultimate review vested in the Supreme Court 
of the state. 


be of binding authority in any cause or proceeding, other than in that in which they 
may be filed.” Cans Inx. Rev. Stat., c. 37, § 49 (1933). This proviso was then elimi- 
nated. Ixy. Rev. Srat., c. 37, § 41 (1951). The appellate court said in Hughes v. Meden- 
dorp, 294 Ill. App. 424, 13 N.E.2d 1015 (3d Dist. 1938) that since this amendment, “an 
opinion of the Appellate Court is binding authority, not only upon said court, but upon 
all inferior courts in this State.” Apart from any question as to the legislative propriety 
of weighting judicial opinions, such conclusion is sound as to appellate court opinions 
which stand unaffected by Supreme Court action. But the implications of Section 75 are 
that they are not inherently final, and in the larger sense the professional concept is that 
only the Supreme Court of Illinois can hand down opinions that declare the law of 
Mlinois with true finality. 

Iv. Rev. Srat., c. 110, § 199 (2) (1951). 

® Id., c. 38, § 780%. 

*° Dodd & Edmunds, Intinois Appeitate Procepure, § § 4, 5 (1929). 
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A Jurisdictional Strait-Jacket 


The outstanding characteristic of the result of the constitutional and 
legislative enactments which have been set out is that the Supreme Court of 
Illinois is today operating in a jurisdictional strait-jacket. In recent years 
this has been sensed by the profession, and the jurisdictional restrictions 
under which the Supreme Court labors have come under increasingly 
critical scrutiny. In a 1947 Study of the Illinois Supreme Court, prepared 
by the Staff of the University of Chicago Law Review and William H. 
Speck, the jurisdictional grant as conferred by statute was translated into 
percentages and figures as applied to the opinions of the Supreme Court 
handed down during the terms September 1946 through May 1947, and also 
through certain other years. **! Taking these periods as representative, the 
Study shows that almost 75% of the cases coming to the Supreme Court 
arrive there by direct appeal from the trial courts. The direct appeal 
burden on the Supreme Court has been intensified as a result of cases involv- 
ing an issue of which only the Supreme Court has jurisdiction, but in which 
other issues properly entertainable by the appellate court are also present. 
In such cases, appealing to the appellate court and submitting the case for 
decision upon errors which that court might lawfully consider is a waiver 
of any assignment of error which that court cannot pass upon and which 
can be reviewed only by the Supreme Court on direct appeal. **? The result 
has been that parties, fearful of taking a “chance” on waiver, have resolved 
all doubts as to the presence of a direct-appeal issue by presenting the case 
to the Supreme Court directly, only to subject that court, in many in- 
stances, to the necessity of writing an opinion explaining why the Supreme 
Court has no jurisdiction and must accordingly transfer the cause to the 
appellate court. 

In any event, in almost 80% of the cases, the decision as to whether 
the Supreme Court will review is made by the litigants themselves by taking 
advantage of the court’s original jurisdiction, '* by direct appeal of right 
or by appeal of right from the appellate court.*** Cases coming to the 
Supreme Court on certificates of importance granted by the appellate courts 
furnish only two or three per cent of the court’s business, and cases coming 
up by appeal of right from the appellate court furnish another two or three 
per cent. *** In only ten to fifteen per cent of the cases does the Supreme 
Court itself make the decision. As a result, the Supreme Court has very 
little control over the number and nature of the cases which it decides. 1 


* Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. or 
Cut. L. Rev. 107, 170 (1947). . 

Dopp & Epmunps, supra note 190, § § 391 et seq. 

See note 182, supra. 

™ 4 Study of the Illinois Supreme Court, supra note 191, at 170. 

* Id. at 169. 

* Id. at 171. “Foremost among the obstacles to flexible and efficient administration 
is the fact that the Court itself has little control over the number and type of cases in 
which it will afford final review.” Witwer, Jr., The Illinois Constitution and the 
Courts, 15 U. or Cut. L. Rev. 53, 70 (1947). 
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Nature of Cases Decided by Supreme and Appellate Courts 


It would be presumptuous to assert that there are not two schools of 
thought in this matter, for there are those who find satisfaction in a set and 
rather widely inclusive classification of cases for which appeal to the state’s 
highest tribunal is automatically assured. Nevertheless, we are faced with 
the question whether the time is not at hand for a change of policy, cutting 
down the broad area within which appeals lie as of course and vesting much 
greater discretion as to what it shall hear in the Supreme Court itself. In 
this connection is must be observed that the groups of cases to which the 
Supreme Court is, in the main, compelled to devote its major time and 
energies are not adequately inclusive of many of the most important com- 
mercial problems and issues of public and personal rights now arising in our 
state. Samuel Witwer, Jr. has said that notable for their comparative ab- 
sence are the cases which account for most present-day litigation, namely, 
those involving torts, contracts, domestic relations, and business and com- 
mercial questions. *** As the University of Chicago Study puts it, for a 
state which contains the second largest city in the nation and the industrial 
and financial center of the midwest, the nature of the cases decided by the 
Supreme Court in 1946 and 1947 is “startling.” *°° The peculiarly anachron- 
istic selection of cases for direct review has created a situation in which the 
Supreme Court is occupied with many trivial cases, while many important 
issues are finally resolved by the appellate courts. The cases occupying the 
greatest share of the Supreme Court’s attention are not those appropriate 
for the highest court of an industrial and commercial state. *** A compara- 
tive survey of Illinois Supreme Court and appellate court decisions during 
the year 1936 resulted in similar conclusions. *”° 


Certain it is that the Supreme Court docket is topheavy with criminal 
cases and certain types of other cases such as suits involving freeholds, ? 
which on a basis of relative public and even private concern should be sub- 
jected to a greater degree of subordination than at present. In the 1946-47 
period, 37.9% of the cases were criminal cases and 24.2% property cases. 


“Id. at 71. 

™ Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. or 
Cut. L. Rev. 107, 108 (1947). 

™ Id. at 108, 109. 

“Tt is interesting to observe the difference in relative importance, from the stand- 
point of widespread public interest in these times of crisis, between the kinds of cases 
coming before the Supreme Court and the appellate courts of this state. A comparison 
of the contents of any volume of current Appellate Court Reports with the contents of 
any volume of current Supreme Court oy Do will show how great this difference is.” 
Resa, Necessity of a Change Concerning Appeals in Illinois, 2 Joun Marsnart L.Q. 161, 
167 (1936). The figures cited showed among other things, that of 280 cases decided by 
the Supreme Court during that period, 105 were criminal cases. 

™ More direct civil appeals to the Supreme Court have been predicated on the 

ound that a freehold is involved than on any other; despite many previous rulings in 
identical issues, there has been repeated eg of matters ostensibly well settled. 
Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. or Cu. 
L. Rev. 107, 110 (1947). 
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Business law cases numbered only 1.6% and personal relations 10%. In the 
appellate court for the same period, cases in which opinions were written 
numbered 24.1% business law cases, 35.5% personal relations cases, 25.9% 
property cases, and 5.4% criminal cases. *°? Direct appeals under the group 
of special statutes already referred to *°** and which in the main present 
issues of relatively narrow concern, give rise to from three to nine per cent 
of the cases decided by the Supreme Court. *** A remarkably small number 
of cases in business law, torts, domestic relations, and property matters not 
involving title are decided each year. *° 

The latest available bound volume of the Illinois Supreme Court Re- 
ports, Volume 411, discloses that of the eighty-eight opinions published, 
twenty-one or about 24% dealt with criminal cases, fifteen or about 17% 
dealt with freehold cases, and nine or about 10% with workmen’s com- 
pensation cases. *°* Over half of the court’s energies, measured by opinions, 
went into these three groups of fixed-jurisdiction cases alone. Only four 
cases came to it by leave to appeal from the appellate court, and in the table 
of disposition of cases on the leave to appeal docket for the March Term 
1952 the volume discloses that of twenty-one applications all were denied, 
of twenty-seven made at the May Term four were allowed. From the 
standpoint of both individual and social interest it will be revealing to 
ponder the situation as thus disclosed in Volume 411 of the Illinois Supreme 
Court Reports in its relation to a number of cases picked at random from the 
latest available bound volume of the Illinois Appellate Reports, Volume 345. 
In the latter volume may be found cases involving the following matters: 
violation of zoning ordinance; *°* validity of city ordinance regulating filling 
stations; *°* liquidation of non-profit corporation to promote artistic and 
scientific relations between the United States and Korea; ®°® refusal of mu- 
nicipality to approve subdivision plat; *'° divorce and custody of child; *" 


*™ Id. at 109. 

8 Supra, note 186. 

** Speck and Law Review Staff, A Study of the Illinois Supreme Court, 15 U. oF 
Cui. L. Rev. 107, 169 (1947). 

Id. at 172. 

*° “Te is also little wonder that labor unions have refused to be bothered with the 
intermediate courts, and have forced the issue by making it necessary for all workmen’s 
compensation cases to be appealed directly to the Supreme Court. Those who do not 
have the power exercised by the labor unions to force a direct appeal, but who should 
enjoy the same right to a direct appeal, find a very busy Supreme Court to whom they 
must direct their petitions for leave to appeal.” Hinshaw, Streamlined Justice, 35 I. 
B.J. 278, 279 (1947). 

* Price v. Ackmann, 345 Ill. App. 1, 102 N.E.2d 194 (2d Dist. 1951). 

™ City of Monmouth v. Lawson, 345 Ill. App. 44, 102 N.E.2d 188 (2d Dist. 1951). 
This case presented the not-uncommon situation of being taken first to the Supreme 
Court, which spent its energies in a three-page opinion pointing out why, on the state 
of the record, it did not have jurisdiction on direct appeal, and transferring the cause to 
the appellate court. City of Monmouth v. Lawson, 408 Ill. 284, 96 N.E.2d 574 (1951). 
® People v. Pfeiffer Foundation, 345 Ill. App. 55, 102 N.E.2d 756 (1st Dist. 1951). 
*° People v. Smuczynski, 345 Ill. App. 63, 102 N.E.2d 168 (1st Dist. 1951). 
™ Wade v. Wade, 345 Ill. App. 170, 102 N.E.2d 356 (2d Dist. 1951). 
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searches and seizures, authority of state police; *?* corporations, scope of 
voting trust;** breach of contract, election of remedies, mitigation of 
damages; ** authority of corporate agent; *** adoption of child brought to 
United States by United States Committee for the Care of European Chil- 
dren; *** application of Currency Exchange Act; **” liability of municipality 
for electric energy; *** selection of site for public school; *° proceeding by 
village to abate garbage dump; *”° and liability of bank for injuries received 
by customer shot by robber. **? It is difficult to resist the conclusion that 
a substantial number of these cases decided by the appellate court were more 
deserving of direct review by the Supreme Court than an equivalent number 
of the criminal, freehold, or workmen’s compensation cases above referred 
to, or even other cases reported by the Supreme Court in Volume 411 from 
the consideration of which it cannot presently escape. 


Suggested Solutions 


What should be done about it? One possibility would be to change 
our present system by eliminating the appellate court as such and having 
only one court of last resort, the Supreme Court, with such enlarged per- 
sonnel as would be calculated to enable it to handle all appeals of whatever 
nature or source. Such a court, sitting in divisions, presumably could dis- 
pose of a much greater volume of judicial business than would be possible 
if all the justices sat together on every appeal. The possibility of such a 
change has been suggested. **? Such a system is not without strong support 
elsewhere and is in effect in a number of states. Professor Edson R. Sunder- 
land has pointed out that there are twenty-eight states which have courts of 
last resort large enough to operate in divisions, and half of these employ 
the divisional arrangement. *** After two years of study, the Committee 


™ People v. Wrest, 345 Ill. App. 186, 103 N.E.2d 171 (4th Dist. 1952). 

™* Oppenheimer v. Cassidy, 345 Ill. App. 212, 102 N.E.2d 678 (ist Dist. 1951). 

™ Corydon & Ohlrich, Inc. v. Kusper Bros. Co., 345 Ill. App. 224, 102 N.E.2d 672 
(1st Dist. 1951). 

™ Freeport Journal-Standard Pub. Co. v. Ziv Co., 345 Ill. App. 337, 103 N.E.2d 
153 (2d Dist. 1952). 

™* Klabis v. Hoyer, 345 Ill. App. 365, 103 N.E.2d 378 (1st Dist. 1952). 

™ Willis v. Fidelity & Deposit Co., 345 Ill. App. 373, 103 N.E.2d 513 (1st Dist. 1952). 
™ ™ Chicago Heights v. Public Service Co., 345 Ill. App. 393, 103 N.E.2d 519 (1st 

ist. 1952). 
%® Jobson v. Northfield Township High School, 345 Ill. App. 439, 103 N.E.2d 371 
(1st Dist. 1952). 
‘i ™ People v. Metropolitan Disposal Co., 345 Ill. App. 570, 10¢ N.E.2d 107 (ist 
ist. 1952). 

™ Altepeter v. Virgil State Bank, 345 Ill. App. 585, 104 N.E.2d 334 (2d Dist. 1952). 

™ Joseph H. Hinshaw has said: “The present Appellate Court should be abolished 
altogether. There should be one court of a i namely, the Supreme Court, properly 
organized to dispose of all business pth ng 

“The writer proposes a Supreme Court consisting of four or more branches of 
seven judges each, with one additional judge who is to be Chief Justice of the 
Court . Hinshaw, Streamlined Justice, 35 B.J. 278, 280 (1947). 

21 Sunderland, Intermediate Appellate Courts, 14 J. Am. Jup. Soc’y 54, 57 (1930). 
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on Improvement of Appellate Practice of the American Bar Association 
Section on Judicial Administration reporting in 1938 recommended “as the 
most satisfactory method of dealing with appeals from courts of general 
jurisdiction, that a single appellate court should ordinarily be employed, with 
final jurisdiction in all cases, to be organized into as many divisions as may 
be necessary to deal with the cases brought before it.” *** Missouri has had 
extensive and favorable experience with such a system. **° But such a system 
is vulnerable to objections, which could not be better summed up than in 
the words of Elihu Root, who, speaking of such an expedient as proposed 
for the state of New York’s highest tribunal, the New York Court of Ap- 
peals, said: “It would have destroyed its unity, it would have destroyed 
its consistency, it would have prevented it from being the expounder of a 
consistent and harmonious system of law.” **¢ 


Altogether apart from the inherent merits or disadvantages of such an 
appellate system, it should not be seriously considered for Illinois without 
regard to the impact that such a change would have on present practice. 
Far-reaching changes in procedure must be viewed in the light of their full 
effect on the conduct of judicial business over the period that would be re- 
quired to thoroughly assimilate them. If the reasons for change are suf- 
ficiently convincing, a period of awkwardness and uncertainty is not too 
high a price to pay for the improvements to come. Such was the case with 
the transition to the present Civil Practice Act in 1934, and the results have 
amply vindicated the innovation. Such, it is submitted, would be the case 
if all the courts of limited jurisdiction now functioning in Illinois were 
abolished and their jurisdiction taken over by circuit courts, which already 
exercise a general jurisdiction extending throughout the whole general field 
of law. In the present connection, the burden is upon those who might 
favor so far-reaching a change in our machinery of appellate review to 
justify it on the basis of superiority over what we now have, and arguments 
favorable to that point of view must not ignore the fact that the present 
main difficulties arise not out of the sysem itself as we now have it, but out 
of the restrictions imposed upon its free operation. 


In Illinois, we are accustomed by generations of usage to a plan embody- 
ing a Supreme Court and intermediate appellate courts, operating on what 
has been termed an “imprimatur” basis. *** Under our current conceptions, 


** Hyde, The Work of the Missouri Supreme Court for the Year 1938, 4 Mo. L. 
Rev. 345 (1939). 

™ Id. at 346, 349. 

69 PropLeMs RELATING TO JUDICIAL ADMINISTRATION AND ORGANIZATION 139 (N.Y. 
State Constitutional Convention Commission 1938). 

*" The policy of the Supreme Court of California in granting a hearing solely on 
the basis of disagreement with the district court of appeal, allowing the decisions of the 
latter upon important novel points with which it agrees to become final, has been 
denominated by California commentators as the “monitor” system of review. This 
greatly dignifies the intermediate appellate court. The “imprimatur” system is predicated 
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only the Supreme Court of Illinois can finally and authoritatively declare the 
law. 7° With all deference to the able work done by our appellate 
courts, 72° and their broad-minded approach to judicial problems, **° their 
contribution to appellate review will be accepted as satisfactory only in so 
far as their opinions are not rendered final—as by inexorable necessity they 
so largely are now—by mere force of circumstances, but are rather subjected 
at all times to the full and careful scrutiny of the Supreme Court. The pro- 
fession is probably on the whole satisfied with the broad outline of our 
present appellate system, and such judgment finds ample vindication in its 
continuation much as we have it by such representative sister states as New 
York, *** California, *** and New Jersey. *** But the demand comes, rightly, 
that something be done to enable it to function in more adequate conformity 
to the needs of the times. 


A move that would seemingly strike to the heart of the present dif- 
ficulty would be to release the Supreme Court of Illinois from the strait- 
jacket of direct appeal jurisdiction from which it has no escape and give 
it a large measure of control over its own docket—a measure of control 
commensurate with that enjoyed by the highest courts of comparable states 
and the Supreme Court of the United States. *** Some might be inclined to 
look askance at the added discretionary power which such a change would 


upon the conception that the court of last resort is the only fountainhead of finality in 
the law, and that until it has passed on a question, the question has not in the strict 
sense of the word been decided. See Note, Supreme Court Hearings, 3 Stanrorp L. 
Rev. 243, 245 (1951). 

™§ See supra, note 187. A study made in 1936 indicated that the Illinois Supreme 
Court ranked third in prestige among the highest courts of the forty-eight states. 
Lardner, Thoughts on the Supreme Court of Illinois, 42 Int. L. Rev. 53 (1947). 

™“These are among the most efficient of our courts.” McCormick, A Proposed 
Reorganization of the Illinois Judiciary, 29 Itt. L. Rev. 31, 33 (1934). Eugene Vincent 
Clarke said: “The Appellate Court (First District) has been diligent in the dispatch of 
its business as shown by the fact that the number of cases pending on December 31 has 
been less than the total number filed each year for many years last past. It has been a 
good many years since there were as many as five hundred cases pending at any one 
time.” Clarke, Appellate Litigation Decreases, 25 Cui. B. Rec. 152, 153 (1944). 

Reference is had here particularly to such matters as taking into account and 
citing the Restatement of the Law, and scholarly law review articles by unquestioned 
authorities, in which course they have commendably followed the example of other 
distinguished courts of review and have shown greater initiative than the Supreme 
Court. 

* For an excellent consideration of New York appellate jurisdiction see Desmond, 
Court of Appeals Jurisdiction, 2 Syracuse L. Rev. 1, 2 (1950). 

** Note, Supreme Court Hearings, 3 Stan. L. Rev. 243 (1951). 

** English, State Courts: New Jersey Reorganizes its Judicial System, 34 A.B.A.J. 
11 (1948); Stoffer, The Work of the Judicial System 1950-1951, 6 Rutcers L. Rev. 1 
(1951); Vanderbilt, The Record of the New Jersey Courts in The Third Year Under the 
New Constitution, 6 Rutcers L. Rev. 367 (1952). 

** The Supreme Court should be granted full power to determine in what cases 
it will exercise appellate jurisdiction, in contrast to the present scheme of having its 
hearings fixed in part by constitutional provision and in part by legislative action. 
Witwer, supra note 196, at 73. 
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vest in the Supreme Court of Illinois. Certainly, the possible abuse of dis- 
cretion is a corollary to its grant. No legal system can rise above the human 
beings who man it.*** ‘The demands of a system in which the Supreme 
Court would for the most part itself decide what appeals it would hear would 
be truly exacting. Its satisfactory working would necessarily be dependent 
upon not only what might be termed the technical capacity of the judges 
but also upon their broader vision to appraise, in a discriminating relative 
sense, the importance of the cases seeking appellate review. No less a tribunal 
than the Supreme Court of the United States has recently been assailed with 
vigor for alleged failure to live up to such responsibilities. Professor David 
Stoffer has called attention to a “vitriolic attack on the Supreme Court of the 
United States by Professor Fred Rodell, of the Yale University Law School, 
for the restrictive manner in which that tribunal has exercised its certiorari 
jurisdiction during the last two terms.” 7° 

For present purposes the merits of such comment are unimportant. 
The judiciary cannot hold itself above reproach; the free criticism of the 
profession can be depended upon, if necessary, to hold the highest court of 
the state or nation to a keen sense of its judicial obligations. Writing as to 
the workings of the newly inaugurated New Jersey system, Professor Stoffer 
has said that fortunately there is no occasion for such criticism of the New 
Jersey Supreme Court’s exercise of its certification powers. *** That the 
Supreme Court of Illinois would not as fully live up to its responsibilities is 
an un-called-for hypothesis. 

Perhaps more than at any previous juncture there is a call for judicial 
statesmanship of the highest order in our Supreme Court of Illinois. The 
criterion of its jurisdiction should not be so related to mechanical formulae, 
asserted individual claims, or the demands of pressure groups as to stymie 
its efforts. The truest interest of all will be conserved by conferring upon 
that court heavy responsibility for the development and functioning of the 
law of Illinois in these fast-moving, complex times—a heavier responsibility 
than, under present limitations, it can assume. It is believed that it would 
welcome that heavier responsibility. Working with the whole-hearted 
support of the other courts and of the bar, the Supreme Court of Illinois, 
its time and energies released from the overwhelming burden of present 
mechanical routine, would be in position to make to our state the worthy 


**° The late Judge Orrin N. Carter was doubtless more than half serious when in 
addressing the Constitutional Convention of 1920 he referred to Pope’s saying that “for 
the forms of government, let fools contest, what is best administered is best,” and went 
on to remind his listeners that some one - it many years before in this language: 
“If you want good government, you had better have the laws made by Lucifer, the 
prince of evil, and enforced by Gabriel, the angel of justice and wisdom, rather than to 
have it the other way, the laws made by Gabriel and enforced by Lucifer.” I Proceed- 
ings of the Constitutional Convention of 1920, 614. 

* Stoffer, supra note 233, at 4. 

™ Ibid. 
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contribution which its members desire and which their high office 
contemplates. 


CONCLUSIONS 


In the preceding pages running conclusions have been rather freely ex- 
pressed in connection with the context of the matters under discussion, 
and anything beyond a brief recapitulation of generalized nature would at 
this point be a work of supererogation. Therefore it is sufficient to close 
with the following observations. 


There is no sound reason, geographically or jurisdictionally, for having 
in Illinois today a variety of courts of diverse jurisdictional prerogatives. 
We are no longer living the life of the frontier. We are proud of our past 
history, but rather than living in it we are making new history of our own. 
At the trial level, one court, vested with general jurisdiction, functioning 
with finality through appropriately placed and appropriately organized and 
staffed branches, would offer more certain, prompt, and effective justice 
than is at all possible with our present century-old machinery. Chicago and 
Cook County pose special problems which must be fully recognized. By 
proper organizational techniques, in which the Municipal Court of Chicago 
and the Circuit and Superior Courts of Cook County have indicated the 
way, there need be no difficulty about adapting such a court to metropolitan 
needs. For more than a generation the thinking of the Illinois bench and 
bar has been pointing toward such a conclusion. 


At the appellate level the existing appellate and Supreme Courts should 
be retained in their present relative positions. But the Supreme Court should 
be given much broader powers than it is now able to exercise, by way of 
determining for itself a major portion of the cases which it will review. 


The experience of sister states which have proceeded along such lines 
affords assurance that we would profit by a policy of emulation. 








ORGANIZATION OF THE COURTS! 


BY WALTER C. LINDLEY * 


WHEN I WAS ASKED to participate in the Law Forum's proposed 
symposium upon the judicial system of Illinois, by contribution of an 
article concerning organization of the courts, I had some misgivings. I felt, 
in my own mind, that it might seem to some presumptuous on my part, as 
a judge of United States courts for some thirty years, to offer a gratuitous 
exposition upon the merits or faults of the state judicial set-up. However, 
after more mature consideration, it occurred to me that my non-participation 
in the judicial process of Illinois since I left the practice might serve a useful 
purpose, in that, as a non-participant, I could eliminate all subjective ap- 
proaches and look at the state system as an outsider, an onlooker, wholly 
objectively. This point of view I have endeavored to develop in my discus- 
sion. Furthermore, I have not intended to impose upon the reader any 
preconceived ideas as to the merits or demerits of the specific proposal pres- 
ently pending in Illinois. Those arguments I leave to the proponents of the 
proposal and to those opposed. Nor have I intended to criticize, either by 
direct statement or implication, the present Illinois system, except in so far 
as its friends must, I think, admit it might well be modified. I have en- 
deavored, merely, to collect some data and to correlate certain facts bearing 
upon questions involved in any consideration of improvement in the ad- 
ministration of justice, without desire to impose upon the reader any thought 
of just what are the best mechanics to be provided and utilized. I have 
hoped only to provide some further information for those who are vitally 
interested pro and con. If my contribution shall prove to have any small 
value in that respect I shall be satisfied. 


INTRODUCTION 


In 1949, addressing the American Bar Association Convention and the 
Conference of State Chief Justices, the Chief Justice of the United States 
observed that the criticism most commonly levied against our courts is 
directed not toward the substantive aspects of their decisions but, rather, to 


* WALTER C. LINDLEY. A.B. 1901, LL.B. 1904, J.D. 1910, University of 
Illinois; Judge of the United States Court of Appeals, Seventh Circuit, 
and of the United States Emergency Court of Appeals since 1948; 
United States District Judge, Eastern District of Illinois (1922-1948); 
formerly engaged in private practice of law (1904-1922). 

+ The writer is indebted to Mr. Prentice H. Marshall, B.S. 1949, 
J.D. 1951, University of Illinois, for his efficient, painstaking efforts 
in the collection of statistics and collation of facts used in the prepara- 
tion of this article. 
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their administrative deficiencies.’ “... [MJany Judges and legislators have 
failed to realize the administration of the courts is a business, and that effec- 
tive judicial administration requires the establishment of businesslike 
methods.” * The Chief Justice’s observation was not a unique comment 
upon one of the commonly recognized weaknesses of the judiciary, for 
similar commentaries have recurred time and again since at least the turn of 
the century. * 


In these fifty-odd years Illinois has been the recipient of its aliquot 
share of criticism and complementary suggestions for proposed cures of 
alleged ills.* But few changes have been effected since the state’s judicial 
system was created under the Constitution of 1870. As industrial and eco- 
nomic practices have altered greatly since that time, so too have the ad- 
minstrative needs of the judiciary undergone a metamorphosis. But while 
the industrial, economic, and scientific worlds have endeavored to keep pace 
with changing conditions, the courts of this state continue to function largely 
under a system which many think places true efficiency out of the possibility 
of attainment. Just now agitation for various forms of alleged moderniza- 
tion is underway. The current Proposed Draft of the Judicial Article for 
the Illinois Constitution incorporates many of the methods which have been 
suggested from time to time as helpful in building up greater efficiency in 
judicial administration. 

It is with these methods and their employment elsewhere that this 
article is largely concerned. In the main the approach will be comparative, 
examining briefly the methods employed by sister states and the federal 
government, the present system in Illinois, and some of the suggested 
changes incorporated in the proposed amendment to the I]linois Constitution. 


THE CONCEPT OF JUDICIAL UNIFICATION 


Students and writers in the field of judicial administration, as well as 
experienced practitioners and judges, seem to agree quite generally that a 
unified judicial system is the keystone in any successful attempt to rebuild 
the judicial structure and thus to improve the efficiency of the courts. ° 


* Vinson, The Business of Judicial Administration, 9 F.R.D. 185 (1949). 

Id. at 186. 

* Pound, Some Principles of Procedural Reform, 4 Ii. L. Rev. 388 (1910); Pounp, 
ORGANIZATION OF Courts (1940); VANDERBILT, Minimum STANDARDS OF JuDIcIAL Ap- 
MINISTRATION (1949). 

*Kales, Reorganization of the Circuit and Superior Courts of Cook County, 7 Iu. 
L. Rev. 218, 291 (1912); McCormick, A Proposed Reorganization of the Illinois Judiciary, 
29 Inu. L. Rev. 31 (1934); Klein, The Management of Civil Trial Calendars in Cook 
County, 30 In. L. Rev. 601 (1936); Lardner, Thoughts on the Supreme Court of Illinois, 
42 Inv. L. Rev. 53 (1947). 

*See note 3 supra; AM. Juv. Soc’y Buty. VII (1914); Laws, A Modern Judicial 
System, 25 Fra. L.J. 135 (1951); Shafroth, Improving Judicial Administration in the 
State Courts, 8 Mo. L. Rev. § (1943); Vanderbilt, Some Principles of Judicial Admin- 
istration, 22 Oxta. B.A.J. 996 (1951); Charles E. Clark and Elias Clark, Court Integration 
in Connecticut, 59 Yate L.J. 1395 (1950). 
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This trend toward integration found its first comprehensive application in 
the English Judicature Act of 1873 wherein the unwieldly conglomeration 
of English courts, accumulated over a long period of time, was replaced by 
the single Supreme Court of Judicature.* Some years later the efficacy of 
the English reform found an able proponent in the United States in the 
person of Dean Pound.* Others have followed his advocacy until the con- 
cept is now voiced with near unanimity. 


What then are the essential factors in any successful plan of unifica- 
tion? Structurally it is commonly so designed as to recognize only two 
phases of litigation, the trial and the appeal. It seems uncontroverted that 
multiple courts of concurrent and special jurisdiction may well be abolished 
and, in their stead, a single trial court of general, original jurisdiction created. 
But this simplification of the structure standing alone has not proved ade- 
quate. It is generally recognized also that there must. be vested in certain 
judges the responsibility and authority to see that the machinery operates 
as intended. The ideal, indeed, the only logical primary overseer is the 
chief judge of the highest court in the system. But he cannot efficiently 
discharge such functions unless assisted by a competent staff of assistants, 
integrated into some such working force as the Administrative Office of the 
United States Courts. Furthermore, the intermediate appellate courts, if 
there be need for such, and the trial courts can be administered, subject to 
the approval of the chief judge, only by the judges working in those courts. 


STRUCTURAL UNIFICATION 


What then are the several elements which go to make up a unified 
judicial system, and the mechanics found feasible in bringing it about? 
Simplification has always been regarded as the touchstone of efficiency. 
With this thought in mind the proponents of structural unification have 
advanced their proposals. Typical of these is that designed by Dean Pound. * 


Dean Pound’s Plan 


Dean Pound would vest all judicial power of the state in one court, 
consisting of the court of final review at one end and a statewide court of 
general original jurisdiction at the other. While there may well be divisions 
of the trial court concerned with special types of cases, the concept of any 
court of special jurisdiction is discarded. Though such a trial court will 
necessarily be organized on a local branch basis, all judges will be subject 
to assignment anywhere in the commonwealth. Dean Pound further sug- 
gests that should the state be in need of intermediate appellate courts, an 


*36 & 37 Vict., c. 66. 

"Pound, The Causes of Popular Dissatisfaction with the Administration of Justice, 
29 AB.A. Rep. 395 (1906). 

*Pounp, OrGANIZATION oF Courts 273 et seq. (1940). 
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appellate division should be established in the trial court, composed of groups 
of three judges. 

The efficacy of such a system as this would seem apparent. Under it, 
no longer would litigants be hamstrung in courts of limited jurisdiction; 
rather the trial court of general jurisdiction would entertain all complaints, 
regardless of their monetary volume or subject matter. Thus needlessly 
damaging delays arising from jurisdictional disputes could be brought to an 
end. This is not to say that probate problems, juvenile supervision, or 
criminal cases would not receive the particularized attention to which they 
have become accustomed and are entitled. But, at the same time, the situa- 
tion, commonly present under a non-unified structure, of a judge without 
work should not arise. No one would be a judge of the probate court only 
and thus expected to handle only probate matters regardless of their bounty 
or paucity; instead, he would be a judge of the general court of original 
instance, assigned to the probate division, theoretically because of his special 
talents, but always available for general service. “The principle must be 
not of specialized courts but specialist judges, dealing with their special 
subjects when the work of the courts is such as to permit, but available for 
other work when the exigencies of the work of the courts require it.” ° 


Gone too would be the waste inherent in the concept of a trial de novo. 
In most of the judiciaries of the several states this time-consuming pro- 
cedure still persists. We allow a justice of the peace or magistrate to 
adjudicate a given dispute; but, if either party is dissatisfied with the de- 
cision, with respect to either law or fact, an appeal to a higher court of 
general jurisdiction and a trial de novo are accorded as a matter of right. 
Similar rights to a trial de novo are found in the Illinois statutes governing 
appeals from the county and probate courts to the circuit court. This 
practice cannot, properly speaking, be considered a review. Nor should 
the advocacy of its abolition be construed as infringing upon the right to 
appeal. Rather, to abolish it should be regarded as eliminating more than 
one trial on the merits and doing away with duplication and waste of action, 
time, and money. A small claims division of the trial court of general 
jurisdiction could accomplish this end in one trial, subject only to one real 
appeal to a court of review. 

But experience demonstrates that the most essential element of such a 
structure is its overall administrative workability. The judges presiding 
over the various courts fall into but two classifications, trial and appellate. 
The trial judges, faced with diverse problems, necessarily become versed 
in all phases of trial work and are, as a consequence, prepared to suggest 
constructive time-saving modifications in practice. Responsibility for the 
effective administration of the courts may well be vested in certain judges 
located, geographically, throughout the state. It is clear, I think, that ex- 


° Id. at 276. 
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pedition and efficiency result from. coordinating the functions of the 
appellate level with a single trial level. It would seem equally apparent that 
such a structure is designed to contribute greatly to the efficient administra- 
tion of justice. 


Present Illinois Organization 


Unfortunately the present organization of courts in Illinois bears little 
similarity to the suggested model. Our judicial system is composed of no 
less than nine distinct kinds of courts of varying jurisdiction and, by merger, 
atenth. The Supreme Court and appellate courts head the structure. Aside 
from the existing method of obtaining the appellate judges from the working 
trial judges in the circuit courts and Superior Court of Cook County, 
practitioners agree that these two tribunals have discharged their duties in 
organization and administration, such as they are, in a manner above 
criticism. Organization of courts at the trial level, however, presents a dis- 
couraging situation. Here we find seven independent courts, and by merger, 
an eighth, which are in no way coordinated. Of greatest importance are 
the eighteen circuit courts scattered throughout the state. Each has its own 
judges; each is regarded as a separate entity. Though circuit judges are 
subject to assignment elsewhere, *° it is only natural that most of them regard 
themselves, largely if not entirely, not as judges in a statewide court system, 
but rather of the particular circuit in which they are elected. Thus each 
circuit is administratively independent of the others, with true responsibility 
for efficient court administration centered in no one. The dual existence 
of the Superior and Circuit Court of Cook County defies rational justifica- 
tion, and tends to impede effective judicial administration by the resulting 
diffusion of responsibility and lack of coordination. 


A further compounding of this confused Illinois system is found in the 
Criminal Court of Chicago, over which judges of the Superior and Circuit 
Courts of Cook County preside, sitting in rotation. Looking backward, 
there appears to be no reason why creation of this court of special jurisdic- 
tion was necessary. Certainly divisions of the circuit or superior courts 
should have been adequate and more efficient. The present court’s con- 
stantly changing personnel renders all the more difficult the centering of 
responsibility for the effective administration of criminal law. 


Superimposed on the downstate circuit courts are the city courts located 
in principal cities throughout the state. Their jurisdiction (other than ter- 
ritorial) is practically the same as that of the circuit courts. They, too, are 
administratively independent entities, presided over by their own judges, in 
no way coordinated with respect to the amount of business at hand, with 
the other courts in their area. 


* Inu. Rev. Srat., c. 37, § 72.30 (1951). 
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Stepping to a lower trial level we encounter the one-hundred-two 
county courts of the state. Over each, one judge presides, even in metro- 
politan Cook County. These courts, too, are completely disassociated from 
the other courts of their area, with the result that some of them are often 
overburdened while other courts having similar jurisdiction are idle. In 
Cook County and several of the more populous downstate counties the 
county court is relieved of probate jurisdiction, that being delegated to the 
probate court. This set-up reflects another situation where it is thought the 
creation of a division of the court of general jurisdiction may well result in 
greater efficiency and expedition. 

The Municipal Court of Chicago presents an encouraging experiment 
in Illinois judicial administration. Its chief justice, by statute, is given 
executive powers which authorize him to classify cases, assign judges, and 
in general supervise the business of the court.** It employs a divisional 
approach whereby certain judges are assigned to hear certain classes of cases 
but are available for service elsewhere when the need arises. This court 
has been heralded as a “pioneer institution of its kind,” ‘* demonstrating 
“unification within the system,” ** which has effectuated successful executive 
management of the court’s business. But, while it is representative of effec- 
tive judicial administration, it, too, is uncoordinated with the other courts 
of the area. 

The factor in the Illinois structure most generally criticized consists of 
the justice of the peace and police magistrate courts. Their multiplicity is 
legion. Here, unfortunately, the average citizen frequently first comes in 
contact with the judiciary. Too often these courts are presided over by 
persons untrained in the law, lacking in knowledge of an adequate system 
of record keeping, going through wasted motions, on many occasions, be- 
cause of the litigants’ right to trial de novo in either the circuit, county, or 
city courts. They reflect an outworn legal custom and practice in our 
administration of justice which it is thought can be improved only by their 
removal, for to administer them effectively is an impossible task. It is doubt- 
ful if even their number is accurately recorded. 


Proposed Judicial Revision 
It is obvious that to rebuild such a court structure as we have in Illinois 
presents a near herculean task. While it is true that the edifice is, by and 
large, statutory, its basic principles are so firmly imbedded in the state con- 
stitution that it is doubtful that statutory revision alone would suffice. Not 
only reorganization, but some sort of reconstruction also seems to be needed. 


"Id. § § 470, 492, 495, 496, 500, 502. 
* McCormick, A Proposed Reorganization of the Illinois Judiciary, 29 In. L. Rev. 
31, 34 (1934). 
* Pounp, ORGANIZATION OF Courts 274 (1940). 
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Such is the declared objective of the Proposed Draft of the Judicial 
Article in the Constitution of the State of Illinois. Under it the judicial 
power is to be vested in a supreme court, an appellate court, and circult 
courts. * Gone, say its proponents, will be the multiple trial courts with 
their vexatious problems of jurisdiction and administrative impracticality. 
A unified trial court possessing the same powers throughout the state, it is 
said, will be the happy result, employing a simplicity which will foster and 
promote efficient administrative control and coordination. 

There are those who shrink from such reconstruction in fear that it will 
produce confusion by its departure from the status quo. We find, however, 
that such states as Arkansas, ** Colorado, ?* Connecticut, 7 Minnesota, ** and 
North Carolina * have already considered comprehensive court reorganiza- 
tion, while New Jersey has demonstrated valuable achievements without 
injury to legal tradition. 

Until the adoption of its new constitution in 1947, New Jersey was the 
victim of what was perhaps the most complex judicial structure in the 
United States. *° Its origin lay in the state’s first constitution, adopted in 
1776; its essential character was carried over in the constitution of 1884 and 
remained in force until the reorganization of the courts in 1947. By con- 
stitution and statute the judiciary consisted of the Court of Errors and 
Appeals, the court of last resort in all cases, and multiple inferior courts 
including The Court of Trial of Impeachments; The Court of Chancery; 
The Prerogative Court; The Supreme Court; Circuit Courts; The Orphans 
Courts; The Court of Common Pleas; The Court of Oyer and Terminer; 
The Court of Quarter Sessions; and The Court of Special Sessions. Each was 
administratively independent, resulting in lack of coordination, overlapping 
jurisdiction, and general administrative inefficiency. 

The new constitution cut to the foundation of the framework, replacing 
it with this provision for a unified system: 


“The judicial power shall be vested in a Supreme Court, a Superior 
Court, County Courts and inferior courts of limited jurisdiction.” ** 


The Supreme Court is now the court of last resort. The superior court 
possesses statewide original general jurisdiction ** and is divided into an 


“Proposed Draft Judicial Article of the Constitution of the State of Illinois, §, 1. 

* Commission Revises Arkansas Court Plan, 31 J. Am. Juv. Soc’y 23 (1947), pro- 
posing a unified court of justice with trial and appellate divisions. 

Van Cise, The Colorado Judicial System—Can It and Should It be Improved? 
22 Rocky. Mr. L. Rev. 142 (1950). ’ 

** Charles E. Clark and Elias Clark, Court Integration in Connecticut, 59 Yaue L.J. 
1395 (1950), suggesting reorganization of the judiciary into an integrated, statewide court 
divided into five divisions: Supreme, Superior, Common Pleas, Probate and Family. 

*DeLambert, The Court Reorganization Plan, 29 Minn. L. Rev. 148 (1945), pro- 
posing a single court with three divisions: Supreme, District and County. 

*® The Improvement of Justice in North Carolina, 15 Pop. Gov’r 1 (1949). 

* VANDERBILT, MinimMuM STANDARDS OF JUDICIAL ADMINISTRATION (1949). 

*\N.J. Const. Art. VI, § 1, ¥ 1. 
1d. § Ill, 72. 
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appellate division, a law division, and a chancery division. ** To the county 
courts fall cases regarded as local in character, e.g., criminal and probate 
causes. The previous labyrinth was replaced with a streamlined, simplified 
framework, which, in conjunction with other administrative reforms, has 
produced remarkable results. In four years of operation the time lapse in 
disposition of the average case has been reduced from one year to five 
months. The previously existing tremendous backlog has been reduced, 
and today dockets are moving at a uniform rate of progress. ** New Jersey’s 
courageous action may well bear careful examination. 


THE PLACE OF THE CHIEF JUSTICE 


In order that a unified judicial mechanism function with optimum 
efficiency, it is evidently essential that responsibility for its effective opera- 
tion be lodged in one person. Here the only logical choice is the chief 
judge of the highest court in the system, for he is in spirit and in fact the 
head of the judicial administrative body. Thus, though there is no express 
provision in the Constitution or in the Acts of Congress to the effect that 
the Chief Justice of the United States shall be the administrative head of the 
federal judiciary, because of certain powers vested in him and largely be- 
cause of the interest which chief justices have historically shown in the 
administration of justice, he has come to be so regarded. He calls and pre- 
sides over the United States Judicial Conference; *® works with the Director 
of the Administrative Office of the United States Courts to bring about 
efficient operation of the judicial machinery; and is given extensive powers 
of temporary assignment of judges when the need arises. *° 


In view of the resulting effective coordination achieved through the 
office of the chief justice in the federal judiciary, it is not surprising to find 
a trend in the several states toward designation of their chief justices as 
administrative heads of their respective judiciaries. In Maine, the chief 
justice is given extensive powers of assignment of trial court judges.*” In 
Alabama, he is empowered to call special sessions of any court should the 
need arise, and may require periodic reporting of informative statistics. ** 
The Chief Justice of Ohio has statutory power of assignment, exercisable to 
relieve congestion. *° In Maryland *° and New Jersey, ** the constitutions 
provide that the chief justice shall be the administrative head of all the courts 
of the state. 


*1d., § Ill, 73. 

™* AMERICAN Bar AssociATION, THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE 
23 (1952). 

* 62 Srat. 902, 28 U.S.C. § 331 (1948). 

* 62 Srat. 900, 901, 28 U.S.C. § 291 (a), 292 (c), 294 (a) and (b) (1948). 

* Me. Rev. Srat., c. 94, §§ 1, 2 (1944). 

* Ara, Cone tit. 13, § § 37, 38, 39, 121, 201 (1940). 

* Onto Gen. Cone tit. IV, § 1469 (1938). 

* Mp. Const. Art. IV, § 18A. 

"'N.J. Const. Art. VI, § VII, ¥ I. 
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In Illinois, however, in all reality, the position of chief justice is little 
more than that of a figurehead. His designation is automatic, the office 
falling to the judge senior in point of service who has not held it.** In- 
asmuch as his stewardship is limited to a term of one year, it is doubtful that 
he can even begin to exercise his administrative powers with any degree of 
efficiency before his term of office expires. Furthermore, by this process of 
rotation of the office, justices not possessing administrative ability or not 
desirous of exercising administrative authority fall heir to the position. ** 


Under the Proposed Judicial Amendment to the Illinois Constitution 
broad administrative powers are to be vested in the Supreme Court, to be 
exercised according to its rules by the chief justice.** In addition, the 
method of selecting a chief justice is to be altered, with emphasis on quali- 
fications rather than seniority. ** It is proposed that his term be lengthened 
to six years and that he be eligible for reappointment. ** Thus, the pro- 
ponents assert, a foundation is laid for effective administration of the 
proposed court structure. 


ADMINISTRATOR OF THE COURTS 


If responsibility for the effective administration of the Supreme Court 
is to be lodged in one man, it is essential that he be provided with a 
competent staff of assistants. This is particularly true in view of the fact 
that the chief justice is expected to carry on his customary judicial duties 
while serving also as head of the administrative system. While his ultimate 
decision will control, he can act wisely only if he is fully informed as to all 
pertinent facts and provided with well-considered alternatives. 


Perhaps the federal judicial system offers the best presently available 
solution to this problem. The legislation creating the Administrative Office 
of the United States was preceded by an Act of Congress in 1922, ** provid- 
ing for the Conference of Senior Circuit Judges. This statute resulted 
largely from the efforts of Chief Justice Taft, ** who sought to remedy the 
then existing status under which the various inferior federal courts, spread 
all over the country, operated largely to themselves with no integrating or 


“Til. Sup. Cr. Rule 56, In. Rev. Srat., c. 110, § 259.56 (1951). 

* “If the chief justice is to be in any sense a leader it must be recognized that not 
all judges have equal talent for leadership ... .” 7 Tue Book or THE States 496 (1948- 
1949). 

“Proposed Draft Judicial Article of the Constitution of the State of Illinois, § 2: 
“General administrative authority over all courts in this state, including the temporary 
assignment of any judge to a court other than that for which he was selected, is vested 
in the supreme court and, subject to its rules, shall be exercised by the chief justice . . . .” 

= 4. § 14: “. .. The chief justice of the supreme court shall be appointed by the 
governor for a term of six years from a panel of two judges of the supreme court 
nominated by the judicial nominating commission for that court.” 

* Id. § 14: “. .. The chief justice shall be eligible for reappointment.” 
742 US. Stat., ch. 306. 
* FRANKFURTER and Lanpis, THe Business oF THE SuPREME Court 230 et seq. (1927). 
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unifying structure whatever. Under the revised Judicial Code, ** the Con- 
ference is continued as the Judicial Conference, whose duty it is to “make 
a comprehensive survey of the condition of business in the courts of the 
United States and prepare plans for assignments of judges to and from cir- 
cuits or districts where necessary and . . . submit suggestions to the various 
courts in the interest of uniformity and expedition of business.” 


Under this Act the judicial system of the United States was provided 
with a statutory body empowered to make a regular and systematic study 
and survey of all the district and circuit courts and the state of their 
business, to give expression to its conclusions, and to make recommendations 
concerning the administration of justice in the federal courts. However, 
the Conference was not authorized to employ personnel who, as administra- 
tive assistants, might collect the detailed information necessary to furnish 
adequate support for prudent decisions of policy. Recognizing this lack 
of means to secure fully adequate results, Congress, at the suggestion of the 
Conference, in 1939, enacted legislation creating the Administrative Office 
of the United States Courts and *° providing for the appointment of a Direc- 
tor, to serve at the pleasure of the Supreme Court. To this office was dele- 
gated much of the responsibility for seeing that the federal courts operate 
efficiently. 

Actually, however, this office was not the first of its kind. California 
had pioneered in the field as early as 1879, ** and in 1937 and 1938, Con- 
necticut *? and Pennsylvania ** respectively made provisions for supervisory 
offices in their judicial departments. Furthermore, prior to the passage of 
the federal act, certain of the duties now vested in the Administrative Office 
had been lodged in and discharged by the Department of Justice. But this 
created the anamolous situation of the chief litigant in the federal courts 
exercising considerable control over the machinery of litigation. 


Briefly the duties of the Federal Administrative Office are as follows. 
It is in supervisory charge of the administrative and clerical personnel of 
the lower federal courts, subject to the judges’ statutory power; it is charged 
with the responsibility of collecting and compiling statistics; it must submit 
and support the judicial budget before Congress; it disburses moneys for 
court operation; it is the sole purchaser of equipment and supplies; and it is 
the auditor of the judiciary and submits a report and recommendations 
concerning the operations of the courts to the Judicial Conference. Of 
these functions, two are of primary importance, the collection and compila- 


* 28 U.S.C. § 351 (1948). 

53 Srat. 1223 (1939), 62 Srat. 913, 28 U.S.C. § 601 (1948). 

“*PounD, ORGANIZATION OF Courts 275 (1940). 

“Vanderbilt, Efficiency of Higher Courts in Connecticut, 21 J. Am. Juv. Soc’y 
201 (1938). 

“Kephart, Supervision at Work in Pennsylvania Courts, 21 J. Am. Juv. Soc’y 
198 (1938). 
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tion of statistics‘* and the centralization of purchasing supplies and 
equipment. 

Without enlarging, it is sufficient to observe that the administrative 
office has provided means most helpful to the courts in promoting efficiency 
in the administration of justice.** It should be observed in passing that the 
United States Courts have been most fortunate in having continuously 
enjoyed the benefit of the tact, the patience, the administrative ability, the 
judgment and the broad constructive point of view of the Director, Mr. 
Henry P. Chandler and his wisely chosen corps of assistants. A less able 
administrator might have produced far inferior accomplishments. 


In order that any organization function efficiently, it is essential that it 
know what it has accomplished in the past and what it is desirable to do in 
the future. Only from such knowledge can its present status be ascertained 
and its future progress planned. Essential to the determination of these facts 
is the collection, tabulation, and analysis of statistics. Absent adequate 
information on the condition of dockets, the time lapse for disposal of 
cases, the operating costs of the courts, and the availability and utilization of 
manpower, the courts are unable to attain a working efficiency. Contrari- 
wise, with these factors reduced to comparative tabulations, judges can be 
reassigned from an overstaffed locale to one where the docket is crowded. 
Those demonstrating efficiency and alacrity may be singled out and em- 
ployed accordingly, while those reflecting inefficiency may be encouraged 
to mend their ways. ** Needed procedural reforms indicated by an overall 
excessive lapse of time from inception to disposition of cases, may be in- 
stituted. The need for additional courts or judges can be easily dem- 
onstrated. 


Illinois seems to have placed little emphasis on the collection of 
statistics, despite constitutional ** and statutory ** provisions with respect 
thereto. However, other states have recognized the value of such mechanics 
and have established comprehensive systems for their utilization. Thus, 
Connecticut requires biennial reports showing the cases carried over from 


“Shafroth, Federal Judicial Statistics, 13 Law & Contemp. Pros. 200, 206 (1948): 
“One of the prime purposes in creating the Administrative Office was to speed up the 
operation of the federal courts through the furnishing of accurate information on the 
state of business in each individual court and in each class of courts.” 

“ Those interested in the details of the achievements obtained may examine the 
annual reports of the office. 

“Note 44 supra at 213: “The late Judge Otis of Kansas City has said of this report 
[ie., the quarterly report of pending cases required by the Administrative Office]: 
‘Every three months every federal trial judge receives a little communication . . . asking 
three questions. . . . I cannot speak for other judges but I do say speaking for myself 
that the innocent little inquiry coming to me four times a year has affected me even 
as a spur affects the sluggish steed.’” 

“Tut. Const. Art. VI, § 31: “... And the judges of the several circuit courts shall 
report to the next general assembly the number of days they have held court... . .” 
Ir, Rev. Stat. c. 37, §§ 44, 51, 363 (1951). 
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the previous year, the number tried and otherwise disposed of, the number 
undisposed of at the end of the year, the number of days court was in 
session and the average time consumed in both jury and non-jury trials. *° 
California provides for weekly or monthly reports which emphasize the 
comparative time lapse for different types of cases. °° New Jersey, with its 
New Administrative Office, has instituted an excellent statistical program 
to which has been attributed much of the success under the new Act. 


Equally important in any efficient operation of the judiciary is a sound 
system of centralized purchasing. Two benefits stem from such a plan: 
(1) monetary savings realized from quantity purchase and (2) uniformity 
in supplies, i.e. forms, docket sheets, and other blanks tending to unify 
procedure. Other than the federal courts, apparently only New Jersey and 
Vermont employ such methods. * In Illinois purchases for the circuit courts 
are made by the various county boards. ** 


The effectiveness of the Administrative Office of the United States 
Courts cannot be overstated. Its history demonstrates rather clearly that, 
though unification of the court structure is frequently uppermost in the minds 
of those interested in improvement in judicial administration, the creation of 
some such office in other jurisdictions should be given comparable emphasis. 
Thus, at its 1948 meeting, the Conference of Commissioners on Uniform 
State Laws approved a Model Act to provide for an administrator for state 
courts. The American Bar Association recommends that “full support 
should be given to obtaining the adoption” of the Model Act.** Certain 
states have already followed the lead set by Connecticut, Pennsylvania, and 
the federal government. Notable among these are New Jersey, West Vi- 
ginia, Missouri, and North Carolina. The Proposed Judicial Article of the 
Illinois Constitution makes express provision for the appointment, by the 
chief justice, of an administrative director and staff. ** 


ADMINISTRATIVE POWER OF THE LOWER COURTS 


An administrative authority with overall supervision vested in the chief 
justice necessarily contemplates also a delegation of duty to the judges of the 
lower courts. Essentially this delegated responsibility will be discharged by 
each judge taking care that his particular tribunal is efficiently operated and 


* Conn. GEN. Srat., c. 380, § 7659 (1949). 

* Cauir. Const. Art. VI, § 1a; Cauir. Por. Cone, § 727 (1943). 

" CounciL oF STATE GOVERNMENTS, TRIAL Courts oF GENERAL JURISDICTION IN THE 
Forry-E1cHt States, Table 17 (1951). 

" Ibid. 

*° AMERICAN Bar ASSOCIATION, THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE 
31 (1952). 

“Proposed Draft Judicial Article of the Constitution of the State of Illinois, § 2: 
“... He [the chief justice] shall appoint an administrative director and staff, who shall 
serve at the pleasure of the court, to assist him in his administrative duties.” 
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that suggestions looking to increased efficiency are given attention. A sys- 
tem of external supervision over the judicial machinery probably can best 
be utilized only if certain lower court judges are endowed with the re- 
sponsibility for seeing that all courts in a given area are functioning 
smoothly. 

Illinois has already employed this approach in Cook County. The 
Illinois Constitution provides for a chief justice in both circuit and superior 
courts there. °° It is the responsibility of each to see that his court operates 
efficiently. In addition, the Rules of Organization of both courts provide 
for the creation of an executive committee composed of one representative 
from the law division and one from the equity division. °° These representa- 
tives are charged with the duty of supervising the work of their respective 
divisions and are empowered to select judges to serve on the criminal court. 
Their duties also include supervision of the clerk’s office and investigation 
of complaints with respect to the administration of justice. Thus we find 
here a working plan for intracourt administration. As previously observed, 
the Municipal Court of Chicago is also supplied with an intracourt ad- 
ministrative head. Its chief justice is charged with general superintendence 
of the court; assignment of judges to its several branches; preparation of 
the calendar, and convening monthly meetings of the several judges. 


The federal judiciary, through its system of designating chief judges 
of the several courts of appeals and district courts, has achieved a working 
plan of lower court administration. The senior circuit judge in each circuit 
is vested with certain administrative authority in his position as chief judge 
of the circuit. He has statutory powers of assignment which enable him to 
transfer temporarily district judges to service in districts other than those 
of appointment.** Thus localized congestion can be relieved. He is 
charged also with the duty of convening the judicial council twice each 
year °° and the judicial conference of the circuit annually. *® The former of 
these bodies is composed of all active circuit judges in the circuit. At its 
meetings the business of the courts of the circuit is considered with particular 
reference to the quarterly reports of the Director of the Administrative 
Office. It is empowered to make “all necessary orders for the effective and 
expeditious administration of the business of the courts” and district judges 
are instructed to “carry into effect all orders of the judicial council.” 


* Tut. Const. Art. VI, § 24. 

* Circuit Court of Cook County, Rules of Organization, Rule 3; Superior Court of 
Cook County, Rules of Organization, Rule 3. 

62 Srat. 901, 28 U.S.C. § 292 (b) (1948); see also, 62 Srat. 900, 28 U.S.C. 
§ 291 (c) (1948), empowering the chief judge of the circuit to designate circuit judges to 
district court duty, and 62 Strat. 901, 28 U.S.C. § 292 (a) (1948), authorizing similar 
temporary assignment of a district judge to court of appeals service. 
* 62 Strat. 902, 28 U.S.C. § 332 (1948). 
” 62 Stat. 903, 28 U.S.C. § 333 (1948). 
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The Judicial Conference of each circuit is of different composition but 
similar purpose. Annually all circuit and district judges are called together 
“for the purpose of considering the business of the courts and advising 
means of improving the administration of justice within such circuit.” In 
addition the statute directs that the court of appeals for the circuit shall 
provide by rules for representation and active participation by the members 
of the bar. Thus, grievances and suggestions of both bench and bar are 
heard and considered, with the result that problems of administration are 
approached from the points of view of both. The experience of the 
Judicial Conference for the Seventh Judicial Circuit demonstrates that it 
serves a useful and effective purpose in improving the administration of 
justice. 

The administrative control exercisable by the chief judge of the district 
court is, in the main, limited to the flow of business through the particular 
court. Thus, by statute, he is charged with the responsibility of seeing that 
the rules of the court with respect to the assignment of cases are followed. °° 
In the Northern District of Illinois, court rules provide for the creation of 
an executive committee, composed of the chief judge and two other judges 
elected annually from and by the judges of the court, * which is vested 
with authority to assign cases among the several judges of the court. 


New Jersey has instituted a plan for lower court administrative judges. 
Under the new Judiciary Act each county has an assignment judge, who is 
responsible for the assignment of cases in both the county and superior 
courts, and generally charged with seeing that justice is administered in an 
orderly fashion.°* Other states which have adopted some system of 
judicial council apparently with varying degrees of success are New York, 
Massachusetts, Washington, Connecticut, Kansas, and Texas. Still others 
which seem to have met with less good fortune include Michigan, Indiana, 
and Ohio. As to whether the differences in results in the latter states have 
been due to local conditions, as has been suggested, adequate information 
is not available. 

The proposed Illinois Judicial Article contemplates lower court ad- 
ministration in the provision that the Supreme Court shall “designate one of 
the circuit judges in each circuit to serve at its pleasure as chief judge. 
Subject to the authority of the Supreme Court, the chief judge shall have 
such administrative authority as may be vested in him by the circuit 
judges....” ** In addition, a judicial conference is contemplated “to consider 
the business of the several courts and to suggest improvements in the ad- 
ministration of justice.” * Those urging its adoption assert that by the wise 


62 Srat. 897, 28 US.C. § 137 (1948). 

@ United States District Court, N.D. Ill., Rules of Practice, Rule 22. 

®N.J. Rules of Administration, Rule A 14. 

“Proposed Draft Judicial Article of the Constitution of the State of Illinois, § 9. 
“Id. § 22. 
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selection of chief judges and a spirited approach to the use of the judicial 
conference, efficient administration of the courts in Illinois will be achieved. 


ADMINISTRATIVE PERSONNEL 


While the foregoing aspects of court administration may well contribute 
to an efficient structure and commensurate leadership, it should be borne in 
mind that the everyday administration of the courts falls primarily to non- 
judicial court officers. The business routine of any court is, from a prac- 
tical point of view, controlled by its clerks, bailiffs, secretaries, and other 
non-judicial officials and employees. Obviously, if we are to attain im- 
proved efficiency in the operation of our courts, it is essential that we 
employ means whereby competent staffs may be obtained and maintained 
in such manner as to make them truly responsible to the court in carrying 
out their duties. 


At the present time the acquisition of such a staff would seem well- 
nigh impossible in Illinois inasmuch as the various court officials are elected 
by popular vote. As a consequence these officials are too often not respon- 
sible to the court but rather to the electorate. ** In addition, it appears fair 
to say that, in many instances, these offices are not filled by persons 
primarily interested in the administration of justice, but that, instead, the 
office is employed as a political stepping stone, a way station for the climb- 
ing candidate. °* If it be comforting to have company in this system, it 
may be noted that forty-one of the forty-eight states elect their clerks of 
court. ° 


A change from the elective system of selection would seem imperative, 
for if the proposal to lodge administrative responsibility in the individual 
judges should be adopted, they should be given the corresponding privilege 
of appointing and controlling the administrative personnel of their courts. 
Such a method has been employed in the federal judiciary with real success. 
There the clerks of court are appointed and are subject to removal for cause 
by the respective courts.** In turn the deputy clerks are selected and 
subject to removal by the clerk, with the approval of the court. ® A similar 
practice obtains with respect to bailiffs, librarians, secretaries, and Jaw clerks. 


* Pounp, OrGANIZATION OF Courts 287 (1940): “So long as the administrative 
officers of importance are elected independently, have sole control of their offices, and 
are responsible only to the electorate, the courts will not be able to improve their con- 
duct of this side of their work.” 

Id. at 285: “Emancipating the clerical work of the courts from politics and patron- 
age and putting control of it where it ought to be, namely, in the courts themselves, 
must be an important item in any program of improving the administration of justice.” 

* CounciL oF STATE GOVERNMENTS, TRIAL Courts OF GENERAL JURISDICTION IN THE 
Forty-eicut States, Table 11, (1951). 

62 Stat. 920, 28 U.S.C. § 711 (a) (1948) (clerks of courts of appeals); 62 Srat. 
920, 28 U.S.C. § 751 (a) (1948) (clerks of district courts). 

62 Srar. 920, 28 U.S.C. § 711 (b) (1948) (courts of appeals); 62 Srat. 920, 
28 U.S.C. § 751 (b) (1948) (district courts). 
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Obviously, the immediate objection raised against an uncontrolled ap- 
pointive system is that court employees will fear the danger of loss of 
employment upon a change of judges. The experience of the federal 
judiciary indicates that this fear is largely unfounded, provided the selection 
of judges be limited to men of high caliber, for, as the judges are interested 
in presiding over an efficient court, they readily recognize the essentiality of 
retaining experienced, well-qualified personnel. 


The section of the proposed Judicial Article dealing with non-judicial 
court officers contemplates court appointment of such personnel,” de- 
pendent, however, on enabling legislation, for it proposes that the general 
assembly shall provide by law for their selection. The section also con- 
templates that appointive officers or employees shall be subject to removal 
for cause by their respective courts. Under the section as drafted, popular 
election of these officials is still possible, should the legislature so provide. 


CONCLUSION 


The suggestions contained herein are not offered as a panacea for the 
alleged ills of the judicial system of Illinois. In the main they may be 
termed suggestions of possible means of improving efficient administration 
of justice. But the best of machines will not work unless operated by a 
skilled workman. Thus, most important is the selection of those who will 
make the judicial machinery operate smoothly—the judges. No matter what 
we may do in the way of reconstruction and reorganization, the fact re- 
mains that most vital is the selection of capable judges. However, any 
discussion of manner of selection and tenure of judges is not within the pur- 
view of this article. 


” Proposed Draft Judicial Article of the Constitution of the State of Illinois, § 23. 














JUDICIAL SELECTION AND TENURE 


BY EDWARD B. LOVE * 


THIS ARTICLE WILL CONSIDER briefly the following points: the 
background of the problem of selecting judges, the history and develop- 
ment of the direct election of judges in Illinois and elsewhere, the defects 
in such election, the need for improving the present method of judicial 
selection, and a comparison of the sections of the judicial article now offered 
jointly by the Chicago and Illinois State Bar Associations relating to judicial 
selection and tenure with the American Bar Association plan of judicial 
selection. 


THE PROBLEM 


Since recorded history began, peoples of all races have unanimously 
and fervently desired judges who could be trusted to judge justly. The 
Egyptians made judges only from among rich men on the theory that they 
could not be tempted. Socrates refused to appeal for his life to the judges’ 
emotions lest they be tempted to judge him contrary to the laws they 
were sworn to support.’ And twenty-four hundred years ago Xenophon 
observed that, “It is nonsense that the city magistrates (of Athens) should 
be chosen by lot, when no one would think of drawing lots for a navigator, 
a bricklayer, a flute player, or any other craftsman whatever, whose faults 
are far less harmful than those which are committed in government.” * 

Down to our own times, the problem of getting good judges has pre- 
occupied the best minds. The extensive literature on the subject, as 
measured against experience with various methods of selecting judges, has 
all been brought together by the American Bar Association in formulating 
its conclusions. 

It should be noted at the outset that today twenty-one states have direct 
election of all judges, but that this system is in use nowhere else where the 
common law prevails. * 


*EDWARD B. LOVE. A.B. 1931, LL.B. 1934, University of Michigan; 
Director of Activities of the American Bar Association; formerly part- 
ner in the firm of Love, Beal, and Whiteman, Monmouth, Illinois; 
member of the Board of Governors of the Illinois State Bar Association 
(1948-1951). 


* BREASTED, DAWN oF ConscIENCE, 155. 

? PLato, APOLOGIA. 

* XENOPHON, MemoraBILiA, 1, 2, 9. 

* AMERICAN Bar ASSOCIATION, THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE 
81 (3d ed. 1952). 
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Lawyers require no demonstration that today’s methods of selecting 
judges in Illinois are fundamentally different from those our forefathers 
knew. Today’s methods are not sanctified by the Federal Constitution, 
which confers no franchise, nor even by particularly ancient usage in the 
states. 


WHY WE HAVE DIRECTLY ELECTED JUDGES 


It is common knowledge that the basic right to vote in each of the 
original states in 1776 was strictly qualified rather than general. Colonial 
voters and office holders were generally required to be “free men” or “free 
holders” which then signified persons of recognized responsibility. To this 
was commonly added a requirement that a voter or office holder own rather 
substantial minimal property. This was the situation existing and recognized 
when the Federal Constitution was framed in 1787, based not on federal 
but on state control of the franchise. The trend toward removal of the 
property ownership requirement began in 1801 in Maryland when Jeffer- 
son’s inauguration foretold the new democratic spirit, but did not become 
general until the middle of the last century. Even today, twenty-two states 
insist on tax or property tests, ranging from a pure poll tax, to a taxpayer’s 
status and to ownership of real estate of minimal value.* This extension of 
the suffrage to all residents old enough was vainly resisted by some of the 
ablest men of that day and has produced results not then foreseen in our 
state and national life. However our interest in this phenomenon must be 
here limited to its effect on the selection of judges. 


ILLINOIS JUDGES NOT ELECTED UNTIL 1848 


Nevertheless, the first Illinois Constitution of 1818 guarded the judiciary 
from exposure to the general suffrage by providing that, “The justices of the 
supreme court and the judges of the inferior courts shall be appointed by 
joint ballot of both branches of the general assembly, and commissioned 
by the governor, and shall hold their offices during good behavior . . . .” * 


So, it was not until the adoption of the Constitution of 1848 that Illinois 
judges were elected by a popular vote of electors who were required to 
have only age, sex, and residence qualifications. * 


Thus, Illinois judges have been selected by popular ballot for 104 
years, but it was not the intent, nor the expectation of the founding fathers 
that this should be so, and those who drafted the first Illinois constitution 
provided directly otherwise. In fact, the personnel of both houses of the 
Illinois General Assembly from 1818 to 1848 was composed mostly of 


* EncycLopepiA AMERICANA, 71. 
* Ix. Const. Art. IV, § 4 (1818). 
"Tux. Const. Art. VI, § 1 (1848); Int. Consr. Art VII, § 1. 
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lawyers so that a portion of the bar thereby, in considerable measure, chose 
the judges. 


THE INDUSTRIAL AND JACKSONIAN REVOLUTIONS 


By 1818, when Illinois adopted its first constitution, the wave of 
democratic revolution sweeping the world persuaded its framers to remove 
all property and other such qualifications from the franchise, leaving only 
requirements as to sex, age, and residence. The same was true of office 
holders. Curiously enough, it appeared to be unpopular to prescribe quali- 
fications for the bar and for the bench in the new state constitutions. The 
tremendous upheavals of the industrial revolution were the precursors of 
the era of Jacksonian democracy during which Andrew Jackson did much 
to fix the public criteria of the bench and bar on the basis of his own 
meager legal knowledge and talent. 


“Where Jefferson had wisely proclaimed that all men were created 
equal, the politicians of the Jacksonian era asserted that all men were in 
fact equal. Lawyers were despised, ostensibly for assuming to know 
something ordinary men did not know, but actually because they often 
appeared for unpopular creditors. Judges were subjected to another 
and more fatal line of reasoning: if all men are equal, all lawyers, being 
men, are equal, and so one lawyer was as much entitled to be a judge as 
any other, if the public so willed. Hence, elections for short terms and 
rotation in office so that each lawyer has a better chance to be elected 
a judge and, above all, that every judge should be ‘kept close to the 
people,’ even at the cost of becoming a partisan, participating in fre- 
quent campaigns and political manoeuvring at the price of his inde- 
pendence. That an elected judiciary has proved workable at all has 
been due to such factors as the gradual extension of judicial terms, the 
movement for non-partisan judicial nominations, the impartial en- 
dorsements of judicial candidates on the basis of professional standing 
by bar associations and civic bodies and almost everywhere the ap- 
pointment by governors of many lawyers of high standing to fill the 
numerous vacancies in judicial office for which they would never have 
been willing to campaign.” ® 
Whatever the reason, the Illinois Constitutions of 1818, 1848, and 1870 
provide at no point, directly or indirectly, that any judge or justice be a 
member of the bar. So far as the constitutional language reads, any judge 
of any court, including the Supreme Court, could be a layman. This 
appears to be commonplace in the wording of other state constitutions. No 
such doubts appear in the judicial article now jointly proposed by the 
Illinois State Bar Association and the Chicago Bar Association in which 
Section 18 provides: 


eee 


® VANDERBILT, MtnIMUM STANDARDS OF JUDICIAL ADMINISTRATION, XXiii, xxiv (1949). 
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“No person shall be eligible for the office of judge or magistrate unless 
he shall be a citizen of this state and a member of its bar.” 


Since the present method of selecting judges in Illinois is hallowed by 
nothing more than long habit, we presume to examine present methods 
dispassionately and on the basis of merit. 


POPULAR ELECTION OF JUDGES NOT A REALITY 


There is yet another basis for consideration of methods of judicial 
selection more fundamental than merit, habit, or even the sacrosanct original 
framework of our government and that is the existing fact that there is no 
real popular selection of judges. No Illinois voter could be persuaded that 
the electorate today actually selects the judges nor even that it has any great 
voice in the matter. Surely every adult in Illinois is aware that judges are 
generally selected by those who happen to control party organizations 
and machinery and thereby control judicial conventions and their delegates. 
The voters’ participation in the selection only begins when the public 
chooses between the parties’ respective candidates. Even that much partici- 
pation is dispensed with in the so-called bi-partisan judicial elections in 
Cook County where the practical choice is nil. To that extent, the claim of 
any popular selection of judges in Illinois is a sham and a delusion. If that 
be the fact, then it must be conceded that almost any system would be 
preferable to that now in actual operation. 


But, it may be argued that Illinois has good judges and that they were 
produced by the system of party responsibility now in actual use. There- 
fore, the proof of the pudding is in the eating. Ergo, the system works well, 
so why should it be changed, since it might have been worse? 


Who knows what the public really thinks about it? If we had had a 
different system of selecting judges, who knows whether our judges would 
have been better or worse—whether the courts would have been more or less 
respected—whether litigants would have been more or less satisfied with the 
work of the courts—whether public opinion of law, lawyers, judges, and 
courts would have been higher or lower? 


THE RESPONSIBILITY OF THE BAR 


Thus, both sides yield to speculation and the public itself must be the 
final arbiter. A dread and inexorable arbiter it may be although it has thus 
far given the profession plenty of time and plenty of rope to prove or hang 
itself. The electorate has confided a monopoly and a public trust in the 
profession to administer the justice which it demands, but which it only 
intuitively comprehends. Nothing so outrages the individual, and the public 
as a whole, as lack of justice. The average citizen understands much better 
than lawyers that “justice delayed is justice denied.” The sword of 
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Damocles that hangs over the head of our profession is the power of an 
aroused public that is infinitely more opened-minded about how justice 
should be administered than is the profession and that is in a much greater 
hurry to reform that administration if it is sufficiently unsatisfactory and 
this without regard to what may be the opinion of the bench and bar. 

Be it not forgotten now that the present judicial article was condemned 
on all sides and defended on none during the 1949 debates on a constitutional 
convention. 

It seems a fair historical observation that in all periods of turmoil, when 
political, social, and economic ideas are in ferment, the personnel and 
procedure of the courts are invariably attacked. 

In this day when the eternal verities are challenged at every turn, the 
bench and bar cannot blandly assume, simply because they consider their 
opinion best, or even because it is best, that their judgment will be 
accepted. Tradition and habit are strong in the judge and the lawyer, but 
do not cling so tenaciously to the average citizen. The latter is not so likely 
to endure the law’s delays and inadequacies as were his parents and his 
grandparents. Today’s citizen is a hurrying citizen. He demands speed 
in all things and even in courts and judges. He will not buy a slow car nor 
a slow court system. Successful businessmen give their customers what 
they want—or fail. The voters are our customers. It is more sensible and 
easier to give them what they want than to defend an unpopular product. 


The unadorned fact appears to be that the profession (judge and lawyer 
alike) has the commission to administer justice and with it the concomitant 
responsibility to do whatever is necessary to produce a high level of results, 
expeditiously and efficiently—or else. 

So time appears to be running out and we must consider this matter, 
even prayerfully, in the light of current efforts to socialize the professions 
which are subjected to pressures they never knew before. The develop- 
ment of administrative tribunals, the so-called “court packing plan,” and 
the “Steel Seizure Case” may well be omens of troubles that lie ahead, and 
our ship must be trimmed against whatever storms may be brewing. 


Most properly, then, these two bar associations have assumed the re- 
sponsibility of framing and proposing a plan for reorganizing the court 
system of this state. It has required more than two years of intensive work. 
Each lawyer in Illinois could probably find some part of the plan he would 
like to see changed. Such a process could go on forever. There may be 
those who would be pleased if it did go on forever, but good faith will surely 
limit them to a tiny minority. Therefore, this comment will concern itself, 
not with improvements and embellishments, but with the manner in which 
this proposed judicial article for Illinois measures up against the standards of 
judicial selection and tenure which the American Bar Association has 
developed from experience in all the states over the years. 
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THE AMERICAN BAR ASSOCIATION’S CONTRIBUTION 


It is in order to observe that the entire subject of the administration of 
justice has been under continuing close scrutiny and analysis for the past 
sixteen years, not only by the American Bar Association Section of Judicial 
Administration, but also by its Standing Committee on Judicial Selection, 
Tenure and Compensation, as well as by the American Judicature Society 
for a longer period than that. 


The over-all objectives of the American Bar Association in the field of 
judicial administration, as developed and urged by its Section of Judicial 
Administration, include the program of the Standing Committee on 
Judicial Selection, Tenure and Compensation and may be briefly stated as 
follows: 

1. The integration of the judiciary through the establishment and 
active functioning of judicial councils, judicial conferences, the ad- 
ministrative judge, and administrative office of the courts. 

2. The delegation of the rule-making power to courts of highest juris- 
diction, and through the exercise of that power, the consequent im- 
provement of pleading, trial practice, and appellate procedure. 

3. The improvement of the jury system and the methods of the 
selection of jurors. 

4. The simplification of the law of evidence. 

5. The improvement of administrative tribunals and the practice be- 
fore them. 

6. The improvement of methods of judicial selection. 


In addition to the foregoing objectives, the Section and the Association 
have progressed far with continuing programs based on analysis and study 
of metropolitan trial courts and on improvement of the traffic and justice 
of the peace courts. 


While much of this program and these objectives are beyond the 
scope of this paper and of the proposed sections to which it relates, yet we 
cannot forbear observing with satisfaction that the entire judicial article 
proposed satisfies as many of these objectives as are within its compass. 


“Many of the specific proposals discussed . . . have already been consid- 
ered in each state. Some of them have been adopted; others are currently 
under consideration or are being aggressively promoted. It is not nec- 
essary to start from scratch. It 1s recommended, however, that the 
whole program be reviewed anew. Much can be learned as to the 
methods to be used in securing the adoption of the program from the 
experience of the past fifteen years. What was thought unfeasible in 
a particular state in 1939 may on a second look appear entirely prac- 
tical now. The 1938 recommendations of the Section of Judicial Ad- 
ministration are every bit as sound today as they were when they were 
formulated; their realization is only the more urgent because the be- 
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ginning of another decade of this 20th Century finds us with still too 
many relics of the 19th Century in our system of judicial ad- 
ministration.” ® 


Chief Judge John J. Parker of the United States Court of Appeals for 
the Fourth Circuit, former Chairman of the Section, in his 1941 address on 
“Improving the Administration of Justice,” '° spoke directly to this point: 


“I conclude with two thoughts. The first is that, if the lawyer wishes 
to preserve his place in the business life of the country, he must improve 
the administration of justice in which he plays so important a part and 
bring it into harmony with that life. If he imagines that the present 
functioning of the courts is satisfactory to the people, he is simply 
deluding himself. Workmen’s compensation commissions were estab- 
lished very largely because the courts were not handling efficiently the 
claims arising out of industrial accidents and it was felt that they would 
not administer the compensation acts as efficiently as administrative 
bodies. Business corporations are willing, as all of us know, to suffer 
almost any sort of injustice rather than face the expense, the delay and 
the uncertainties of litigation. Arbitration agreements are inserted in 
contracts with ever-increasing frequency; and every such agreement is 
an implied affirmation of the belief that lay agencies for attaining justice 
are more efficient than the courts. Let me remind you that the ad- 
ministration of justice is the business of the lawyer as well as of the 
courts, and that if he does not wish to see his business slip away from 
him, it behooves him to go about it in an efficient and businesslike way. 


“But there is a higher ground upon which I would base my appeal. 
If democracy is to live, democracy must be made efficient; for the 
survival of the fit is as much a law of political economy as it is of the 
life of the jungle. If we would preserve free government in America, 
we must make free government, good government. Nowhere does 
government touch the life of the people more intimately than in the 
administration of justice; and nowhere is it more important that the 
governing process be shot through with efficiency and common sense. 
We lawyers must help in every way that we can to meet the force of 
totalitarian states and to refute the slavish philosophy on which they 
are founded; but nothing else that we can possibly do or say is so im- 
portant as the way in which we administer justice. The courts are the 
one institution of democracy which has been intrusted in a peculiar way 
to our keeping.” 


It is noteworthy that the only two national organizations devoted to 
improvement of the judicial process, the American Bar Association and the 
American Judicature Society, have constantly campaigned for adoption of 
the American Bar Association Plan. No known organization opposes it. 


® AMERICAN Bar ASSOCIATION, THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE, 


9 (3d ed. 1952). 





°27 AB.A.J. 71, 76 (1941). 
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At the meeting of the House of Delegates of the American Bar Associa- 
tion, held in Columbus, Ohio, on January 6th, 1937, the following resolution 


was adopted: 


JUDICIAL SELECTION 







THE A.B.A. PLAN 


“Whereas, The importance of establishing methods of Judicial Selec- 
tion that will be most conducive to the maintenance of a thoroughly 
qualified and independent judiciary and that will take the state judges 
out of politics as nearly as may be, is generally recognized; and 

“Whereas, In many states movements are under way to find accept- 
able substitutes for direct election of judges; now, therefore, be it 

“Resolved, By the House of Delegates of the American Bar Associa- 
tion, That in its judgment the following plan offers the most acceptable 
substitute available for direct election of judges: 

“(a) The filling of vacancies by appointment by the executive or 
other elective official or officials, but from a list named by another 
agency, composed in part of high judicial officers and in part of other 
citizens, selected for the purpose, who hold no other public office. 

“(b) If further check upon appointment be desired, such check may 
be supplied by the requirement of confirmation by the State Senate 
or other legislative body of appointments made through the dual agency 
suggested. 

“(c) The appointee after a period of service should be eligible for 
reappointment periodically thereafter, or periodically go before the 
people upon his record, with no opposing candidate, the people voting 
upon the question ‘Shall Judge Blank be retained in office?’” ™ 


This is the American Bar Association Plan of Judicial Selection which 
the Association has promoted militantly since 1937. 


THE NATIONAL SITUATION 


The existing situation in the forty-eight states has been described as 


follows: ?? 


“Briefly stated, and speaking first of formal matters, all judges are 
elected by the people in twenty-one of the states, as are all except 
some of the inferior court judges in fourteen others. This leaves 
thirteen. In one of these (Connecticut), most judges are appointed by 
the Governor with the consent of the General Assembly, i.e., both 
houses of the legislature. In Delaware and New Jersey nearly all are 
appointed by the Governor with the consent of the Senate. In Maine, 
Massachusetts and New Hampshire, most of them are appointed by the 


% Report of the Special Committee on Judicial Selection and Tenure, 62 A.B.A. 


Rep. 893 (1937). 


81-88 (3d ed. 1952). 
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Governor with the consent of the Governor’s Council. In four states 
(Rhode Island, South Carolina, Vermont and Virginia), virtually all 
are elected by the two houses of the legislature in joint meeting. In 
Florida, the judges of the Supreme Court and of most of the inferior 
courts are elected by the people and those of the principal trial courts 
and of a few inferior courts are appointed by the Governor with the 
consent of the Senate. In California the judges of the Supreme Court 
and of the District Courts of Appeal (intermediate appellate courts) 
are, by virtue of a recent constitutional amendment, appointed by the 
Governor with the consent of a commission of three ex-officio mem- 
bers: the Chief Justice or acting Chief Justice, the Attorney General, 
and the Presiding Justice of one of the District Courts of Appeal. 
[Haynes, THe SELECTION AND TENURE OF JuDGES, 9, 10 (1944).] (The 
Missouri system is described below.) This situation remains the same 
except in Alabama, which in November, 1950, became the third state 
to adopt a version of the American Bar Association Plan for selection of 
judges. Under the amendment adopted by the voters, by a vote of 
44,000 to 38,000, vacancies occurring on the bench of the Circuit Court 
in Birmingham are filled by appointment of the Governor from a list 
of three nominations submitted to him by the Jefferson County Judicial 
Commission, consisting of two members of the bar, two laymen and one 
judge of the court. 


“The application of the plan to other courts and the feature of the 
appointed judge being required to run on his record and without a 
competing candidate at the end of his term which were parts of the 
original proposal were sacrificed in the course of the campaign to make 
possible the adoption of the remainder. 


“In very few states do judges enjoy tenure during good behavior, 
although in a good number of jurisdictions the tradition of re-election 
of incumbent judges in effect achieves that result. 


Why Is a Change Needed? 


“The implicit major premise of the resolution set out above is that 
direct election of judges is not desirable. There are many arguments 
to be made in favor of this position. More forceful than any argument, 
perhaps, is the fact that a survey made by the Special Committee on 
Judicial Selection and Tenure in 1938 disclosed that in the ten states 
where most judges were not selected by popular election, the courts 
were able and respected by the bar and the people and all attempts to 
substitute the elective method had been rebuffed, whereas in eighteen 
states movements were or had been under way to substitute some other 
method for direct election and in all but six of the remaining twenty 
states, dissatisfaction with the courts and with the administration of 
justice had been expressed. In the ten years since then, the movement 
for substitution of some type of an appointive system for direct election 
has gathered momentum, while there still has been little or no demand 
for change in the states employing an appointive system. 
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“The chief reason for rejecting the theory of direct election of 
judges is that it puts the judiciary into politics. As Judge Henry T. 
Lummus of the Supreme Judicial Court of Massachusetts has said: 

‘There is no harm in turning a politician into a judge. He may become 
a good judge. The curse of the elective system is that it turns almost 
every elective judge into a politician.’ 

Judges should not be selected for partisan or political considerations. 
A candidate for a legislative or executive office may run on the basis 
of his advocacy of particular policies; a judge can have no ‘policy’ other 
than his ability to administer the law honestly and competently. 
Judges should not be influenced by political alliances or political debts. 

“Good judges may be elected by popular ballot, but bad ones often 
are; the general public in the nature of things cannot be adequately 
informed as to whether a candidate is a man of personal integrity, 
whether he has adequate legal training and a judicial temperament, and 
too often the race goes to the man who has secured the greatest degree 
of personal publicity or notoriety rather than to the one of best judicial 
timber. A picture on a telegraph pole does not convey adequate in- 
formation as to qualification for judicial office. Indeed, considerations 
of financial return aside, the best men often will not become candidates 
because of the distastefulness of making a political campaign for a 
judgeship, and if they did run would often have no chance of success 
in a political contest. Once on the bench, also, the judge should be 
free to make his decisions in accordance with the law and the facts as 
he sees them; he should not forever have to trim his sails lest he incur 
the —— of some powerful force which might turn him out at the 
next election. 

“Selection of candidates by party leaders does not obviate any of 
these objections, although it is at least possible for abler judges to be 
chosen in this manner. 

“It will be objected that democracy demands direct election of 
judicial officers; that an appointive system will result in a conserva- 
tive or reactionary bench; that the bar, a conservative force at best, will 
exert undue influence in procuring appointments. The first of these 
arguments has been pretty well exploded. There is nothing in the 
concept of democracy that requires direct intervention by the voters 
in every aspect of government; and in practice the voter either takes 
the candidate offered him by the political leaders, or—under the direct 
primary—chooses, if he votes at all, on the basis of insufficient knowl- 
edge or cheap publicity. The second argument is refuted by Professor 
Evan Haynes in his book on selection of judges referred to above. 
The argument as to the influence of the bar, whether valid or not, is met 
by the mechanics of the A.B.A. Plan as described below. 


The A.B.A. Plan 


“The plan for judicial selection sponsored by this Association is set 
forth in the resolution quoted above. The main features of the plan 
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are (1) appointment by Governor from list submitted by a nominating 
committee, the nominating and appointing authority being divided 
between two agencies; (2) periodic submission to the electorate with no 
opposing candidate or ‘running against the record.’ 


“J. Dual nominating and appointing agency.—If judges are not to be 
elected they must be appointed. Election by the legislature works 
fairly well in those few states employing it but is not likely to be 
adopted elsewhere. Appointment by the Chief Justice is not de- 
sirable. In most states the appointing power will be vested in the 
Governor. In order to secure the best choice of names, the executive 
should not have an unlimited power of selection, but should be con- 
fined to a panel of names chosen by a separate nominating agency. 
The use of two agencies will diminish the opportunity for control of 
selection by special interests, individuals or groups; it will provide 
checks and safeguards against hasty or ill-considered action; it will 
insure a careful screening of possible candidates; and it has the very 
practical advantage of making the plan more acceptable to the elec- 
torate. For this latter reason, also, the nominating body should not be 
composed solely of lawyers and judges. The bar has a tendency to feel 
that only lawyers are capable of selecting the best judges. This is not 
true, and the lay public is not likely to agree. The nominating body 
should consist equally, if not predominately, of laymen elected by the 
voters or appointed by the Governor, and serving without pay. If the 
state has a judicial council meeting these qualifications it may well serve 
as the nominating agency. Nomination by a body of this sort, com- 
posed of high caliber men, should not only produce better judges but 
also remove any likelihood of improper motivation in their selection. 


“The California plan, used in that state for appointment of judges 
of the appellate courts, provides for appointment by the Governor 
subject to confirmation by a board. This is not as satisfactory as the 
A.B.A. Plan; such a board will naturally be loath to reject a nominee if 
he is at all qualified, especially where the nomination is made public 
before the board has acted, so that confirmation tends to become a 
‘rubber-stamp’ affair. 


“2, Periodic reappointment or reelection.—The general public is not 
ready to accept a life tenure system as to state court judges and it may 
be doubted whether such tenure would be desirable. Greater security 
of tenure than exists under the elective system in most states is, how- 
ever, essential to improvement of the caliber of judges. The ideal 
solution is to provide that, after a specified period of service, and 
periodically thereafter, the appointee should either come up for re- 
appointment or should go before the people at a general election on the 
basis of his record and with no opposing candidate. The latter alter- 
native is probably preferable, especially since it retains for the voters 
an opportunity to participate in the process of judicial selection in about 
the only way in which they can effectively do so. The able judge has 
little to fear from such a system, while it does permit removal of a 
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judge whom experience has shown to be plainly unqualified or who has 
become unfit to continue on the bench. 


“3, Legislative confirmation.—Under the A.B.A. Plan it is optional 
whether or not to include a provision for confirmation of appointments 
by the legislature. Inclusion of such a provision may be thought neces- 
sary in order to obtain adoption of the plan. However, this has several 
undesirable features. In most states the legislature is in session only for 
a few months every two years, so that insecure interim appointments 
must be made if vacancics are to be filled as they occur. Too, subjec- 
tion of judicial appointments to legislative confirmation opens the door 
to political deals and log-rolling. 


“Missouri’s constitutional provisions first adopted in 1940 contain 
both of the essential provisions advocated by the American Bar Associa- 
tion. It is accurately described by Judge Laurance M. Hyde of the 
Supreme Court of Missouri [Hyde, Judges: Their Selection and Tenure, 
30 J. Am. Jun. Soc’y, 152, 156 (1946).] in the following words: 


“ ‘All of our appellate courts are under the new Plan; but only 
the trial courts (circuit courts) of St. Louis and Kansas City are 
under it. As to all other trial courts (circuit courts) of the state, it 
is optional with the voters of any circuit to adopt it in a local option 
election if they want it. 

“Under our plan, selection is made by the governor’s appoint- 
ment, but from a list of three names submitted to him by a Selection 
Commission. The Selection Commission, for our Appellate Courts 
(the Supreme Court and three Courts of Appeals), is composed of 
the Chief Justice of the Supreme Court as chairman, three lawyers 
elected by the bar, and three laymen appointed by the Governor. 
The members, other than the Chief Justice, have six-year terms, 
staggered so that one term expires at the end of each year. These 
members are not eligible to succeed themselves. The lay members 
are appointed by the Governor, one every two years, each from a 
different Court of Appeals district. The lawyer members are 
elected, one every two years, by the members of the bar of the 
Court of Appeals district which they represent .... The Selection 
Commissions for the city trial courts have five members. They are, 
the presiding judge of the Court of Appeals of the district in which 
the city is located, as chairman, two laymen appointed by the 
Governor, and two lawyers elected by the bar. They also have 
six-year terms which are staggered so that the term of each member 
expires in a different year. Members of these commissions are 
limited to one term, and no governor can appoint all of the lay 
members of these commissions, because our Governor has a four- 
year term and cannot succeed himself. 


“‘*The next step, after a judge has been appointed from the list 
submitted, is that when he has served one year, the people vote at 
the next general election, following such year of service, upon the 
question of whether or not this judge shall have a full regular term 
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(trial courts, six years; appellate court, twelve years). Thereafter, 
a judge given a full term must, at the expiration of each term, sub- 
mit his declaration of desire for another term to be voted on by the 
people. Likewise, all judges in office at the time the amendment 
was adopted were required to be voted on by the people to get 
another term. At all such elections, the judges’ names are placed on a 
separate judicial ballot, without party designation, the only question 
submitted being: “Shall Judge........... SPAR ccevicewuss court, 
be retained in office? Yes. No.”’ 


Ways and Means 


“The best of plans for improvement of selection of judges is of no 
value if its adoption cannot be secured. Of equal importance with the 
drafting of a sound plan is the careful laying out of battle lines for the 
campaign to achieve adoption. 


“It cannot be over-emphasized that too great precipitancy and lack of 
sufficient preparation in putting forward a plan for judicial selection 
will set the movement back. The bar as a whole must be persuaded of 
the need for a change and of the necessity for their vigorous support. 
Cooperation of the press should be sought. Civic organizations and 
groups should be invited and encouraged to participate in the discus- 
sions. ‘It is believed to be the part of wisdom to proceed with caution— 
even with attending delay—in an effort to secure the active and effective 
aid of other groups rather than to press forward with undue haste in the 
proposal of a plan which may not meet with their approval and for lack 
of supporting public opinion, fail of accomplishment.’ Opposition 
should be anticipated and plans made to meet it; the proposal itself 
should be carefully drawn so as to avoid unnecessary criticisms. When 
the time comes to put the matter before the legislature or the people, 
adequate means of publicizing the arguments in favor of the proposal 
should be provided. 


“In states having both metropolitan and rural sections it may be 
advisable, at least in the beginning, to limit the plan to appellate judges, 
with provision for its extension to trial judges by local option. If con- 
ditions in the state seem to make it impossible at present to obtain 
adoption of any appointive system, interim steps may be taken to im- 

rove the existing situation, such as the use of bar plebiscites, discourag- 
ing of contributions by lawyers to judicial campaign funds, improvement 
of the elective system itself, etc. And, while discussion is beyond the 
scope of this handbook, adequate judicial salaries and pensions are of 
course essential under any system. 


What Has Been Done 


“Progress in reforming judicial selection is slow. As yet only 
Missouri has adopted the A.B.A. Plan (in 1940). A related system was 
adopted for appellate court judges in California (1934). The voters 
rejected similar plans in Michigan and Ohio some years ago. But the 
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ferment is working. In many states where the elective system was 
regarded as hopelessly entrenched fifteen years ago, vigorous efforts are 
now being made to secure a change. Utah by constitutional amend- 
ment in 1944 authorized a system of non-partisan selection of judges, 
and this has now been implemented by legislation. Strong campaigns 
have been or are being carried on in Arizona, Alabama, Arkansas, 
Colorado, Pennsylvania, Texas and Washington and more limited cam- 
paigns in Connecticut (minor court judges), Illinois and Ohio. Or- 
ganized efforts are reported in Idaho, Kansas, Montana, Nebraska and 
West Virginia. 

“The experience in Missouri.demonstrates the value of the system. 
The proposal was originally adopted by initiative; two years later, a 
repealing amendment placed on the ballot by a bare majority of the 
legislature was defeated by a much larger plurality than the original 
proposition had received. At the first election under the plan all but 
one of the incumbent judges were retained; the one rejected was gen- 
erally regarded as unqualified. Better qualified men have been placed 
on the bench and even the incumbent judges have improved now that 
they need no longer act from political considerations or keep up 
political fences.” 


The foregoing summary by the Section was made before the recent 
unsuccessful campaign in New Mexico and the development of strong cam- 
paigns in Michigan and other states. 


ILLINOIS PROPOSAL VERSUS MISSOURI EXPERIENCE 


Examination of the relevant sections, (11 to 18, inclusive), of the 
proposed judicial article for Illinois discloses substantial fidelity to the 
principles of the American Bar Association Plan. Several differences ap- 
pear between the proposed sections and the comparable Section 29 of Article 
V of the Missouri Constitution. The importance of these divergencies lies 
in the fact that Missouri has operated successfully under the American Bar 
Association Plan since 1940 and comparable experience exists nowhere else 
with the plan. 

That part of each of the judicial articles thus compared which relates to 
the selection and tenure of judges begins with the same phrase, “Whenever a 
vacancy occurs in the office of a judge . . .,” but thereafter the provisions 
are arranged differently. 

The Illinois provisions are shorter than those of Missouri, but it is 
ordinarily sound constitutional draftsmanship to leave details to the 
legislature and not to burden these sections with what may properly be 
statutory material. 

The Missouri Article limits the operation of the plan to the seven judges 
of the Missouri Supreme Court, the three judges each of the three Courts of 
Appeal, and to the twenty-eight trial or circuit judges and the probate and 
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criminal judges in the two largest cities, St. Louis and Kansas City. It may 
be extended by local option to any other circuit.** No such piecemeal 
arrangement is proposed in Illinois. Possibly, it will be argued that it is not 
necessary to take the judges out of politics in downstate Illinois, based on 
the claim that downstate judges are good judges. Such a proposition may 
be open to some challenge on the facts. Moreover, it is difficult to see how 
a court system can be operated efficiently for a whole state, if most of 
the judges are to be left to popular selection. Even in downstate Illinois, it 
appears that each party central committee usually picks its judicial candidate 
in advance of the judicial convention, so as to place each bar association 
under the awkward necessity of singling out one candidate for disapproval 
and thus a bar poll is not so effective as it might otherwise be. Also, if 
direct popular election of judges works badly in the largest communities 
where it is tested most, that fact would support the American Bar Associa- 
tion postulate that it is a bad method in principle everywhere. 

The Illinois proposal requires that each commission comprise an equal 
number of lawyers and of non-lawyers, leaving the possibility, but not the 
probability, of deadlock. The Missouri Article provides for an equal num- 
ber of members of the integrated Missouri Bar and an equal number of 
laymen plus the Chief Justice, as to the Appellate Judicial Commission, or 
plus the presiding judge of the District Court of Appeals in the Circuit 
Judicial Commission. Perhaps, a Chief Justice has enough power in running 
a state’s court system without conferring upon him the further responsibil- 
ity of a crucial vote in the selection of its personnel. Also, it must be 
remembered that the Governor names the Chief Justice and the Governor 
may also be empowered to designate the lay members of the Commission, 
thereby, directly or indirectly, giving the Governor the power of appointing 
the majority of the members of the Commission which could result in giving 
a Governor some control of the majority vote in the Commission so as to 
outvote the bar members. This difference in the two articles does not 
appear to be of vital importance. 

The fact that Missouri has an integrated bar of which each lawyer must 
be a member, while Illinois has only voluntary bars, may provide a problem 
in the exercise of the delegated rule-making power. The solution is more 
complicated than the Illinois Supreme Court’s present delegation of 
recommendatory disciplinary powers by rule to the Chicago and IIlinois State 
Bar Associations’ governing bodies. It may result in a difficult administra- 
tive task if these two bar associations are compelled to poll members and 
non-members alike. The problem could possibly be handled through the 
Court’s designation of the bar journals as legal periodicals of general circula- 
tion and as the sole notice instrumentality of the time and manner of partici- 


* Hyde, The Missouri Plan for Selection and Tenure of Judges, 39 J. Crim. L. 
AND CriMINoLocy 277 (1948). 
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pating in the bar election of its Commission’s members. No complete official 
list of all the lawyers in Illinois now alive and in practice, with addresses, is 
known to exist, although the Illinois State Bar has a good list. Another 
possible device might be the entering of a court rule for each election of 
bar members. This would seem an adequate notice of the election in each 
case. 


The fact that the Illinois proposal does not designate the number com- 
prising each Commission seems unimportant, although the legislature could 
conceivably prescribe a large and awkward number as a means of conferring 
honors. So much confidence is already reposed in the legislature that it is to 
be presumed a completely responsible body for this or any other purpose. 


Although the terms of the Missouri and Illinois Supreme and Appellate 
Court judges (twelve years) would be the same in fact, under both articles, 
the Illinois article specifies that particular term for them as well as a term 
of eight years for all other judges, while Missouri trial judges have terms 
of only six years. Nevertheless, it appears that security of tenure is an 
important part of the plan and that it should be imbedded in these particular 
sections of the proposal just as it is. The best lawyers will be more strongly 
attracted to give up completely their personal practices to their colleagues 
and competitors in going on the bench, if they are assured a reasonably long 
tenure. In principle, the term should probably be for life or good behavior, 
but it is doubtful if the electorate is yet ready for that step, while these 
longer terms are probably now acceptable to the public. The staggered terms 
in Missouri seem preferable. 


Similarly, these sections of the Missouri Constitution are silent as to the 
term and manner of appointment of the Chief Justice, as the chief operating 
officer of the judicial system. It is submitted that these matters should be 
specified and placed where they are in the Illinois proposal as an integral 
part of the plan. The change to a six-year term for the Chief Justice, as 
opposed to the present annual rotation of the Court members is necessitated, 
first, because such a Chief Justice will be the administrative head of the 
judicial system and will require a year of experience to become fully effec- 
tive, second, because not every judge has administrative talent and, third, 
because the annual rotation was itself only explainable on the Jacksonian 
assumption that, if all men are equal, all lawyers are equal and all judges are 
equal, wherefore, any one of the justices should be as much entitled to be 
Chief Justice as any other. 

Apparently, under the Missouri Article, as well as under the Illinois 
proposal, apart from death, resignation, removal or retirement, there is no 
judicial vacancy until a judge is rejected on the question of whether he 
should be retained or until he fails to file a declaration of candidacy to 
succeed himself and his term shall have expired on the last day of the De- 
cember following. Also, the Governor’s power to appoint does not ripen 
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until the vacancy occurs on that date. The Governor could conceivably 
fail to appoint for ninety days after the Commission has nominated. While 
this opens the door to extended judicial vacancies, the difficulty is decreased 
by the power of the Chief Justice to assign and retire judges, unless the 
vacancy should be in the office of the Chief Justice himself. A long con- 
tinued vacancy in that office could be most disruptive to the entire system, 
since the administrative director and his staff are only agents of the Chief 
Justice. A governor could decline to appoint either of the two nominees of 
the Supreme Court nominating Commission, resulting in a deadlock, until 
one of the Governor’s own preferences should be nominated. It is not 
perfectly clear that the Section 11 provision, for appointment of judges by 
the Supreme Court upon the Governor’s ninety-day failure to appoint, 
applies to the appointment of the Chief Justice, even in the light of Section 5 
which provides, in part, that, “The Supreme Court shall consist of seven 
judges, one of whom shall be the Chief Justice . . .” This should not be 
left to construction because the only fact situation that would give rise to 
such a controversy would be a dispute between the two branches of 
government. 

The provision for appointment by the Supreme Court, when the 
Governor fails for ninety days to appoint from the panel of nominees, does 
not appear in the Missouri Article. In twelve years the problem appears not 
to have arisen in Missouri. The thought may be that the Missouri Governor 
is open to mandamus, if he fails to perform his constitutional duty; but, in 
Illinois, mandamus does not lie unless the right claimed is clear and certain, 
while any action by the Governor, in this respect, would be the result of his 
choice, being a discretionary act. Moreover, a mandamus action is subject 
again to the same crucial objection against any possibility of a dispute 
between two branches of the government to be determined by the judicial 
arm which is physically, at least, the weakest. Consequently, this provision 
of the Illinois proposal appears not only ingenious, but very desirable. It 
seems likely that the Supreme Court could act in such a matter with the 
participation of less than seven judges, since countless cases are decided by 
participation of less than the full court. It would appear that a quorum 
could act to make an appointment to the Supreme Court, on default of the 
Governor’s action for ninety days. 

The Missouri Article provides for panels of three nominees, while that 
proposed for Illinois provides by Section 11 that, “the number of nominees 
for each office shall be fixed by law, but shall be not less than two nor more 
than five.” Again, this is properly left to the legislature. It is presumed 
that the two Bar Associations are undertaking responsibility for preparing 
and presenting drafts of statutes and Supreme Court rules to implement 
appropriately their proposed constitutional article, if adopted. 

Missouri specifies the wording to go on the ballot. The Illinois proposal 
does not. Asa method of reducing the possibility of litigation, the Missouri 
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specification of the ballot question has some merit. However, the drafting 
intent is reasonably clear since the A.B.A. Plan and the Missouri Article were 
obviously the drafting models and since each of them specifies the same 
ballot words in the form of a direct question rather than the indirect form 
appearing in the Illinois article. 

The Missouri Article makes any person holding public office (exclud- 
ing the Commission Chairman who is ex officio the Chief Justice or presiding 
appellate judge), or holding an official party political position, ineligible 
as a Commission member. The proposed Illinois article makes ineligible 
only those persons holding official positions in a political party. It is difficult 
to perceive any good reason for this divergence. The moving purpose of 
the plan is to minimize political influence in the selection of judges. This 
object is surely not furthered by qualifying politically elected public office 
holders to sit on judges’ nominating commissions. At least, there are still 
enough citizens capable for the purpose who do not hold public office. This 
eligibility provision, permitting public office holders to qualify, seems to 
violate the language and the spirit of the plan. Here the purpose of the 
drafting committee is not discernible. Yet, there is so much that is good in 
the draft and so little that is bad, and the whole is so much better in every 
way than the present system, that we need not boggle at this defect. 

Section 19 of the Illinois proposal should be insisted upon. Without it, 
the bench may too easily be brought into public disrepute and the judges 
may not be taken out of politics. It is recognized that the relatively low 
judicial salaries which are unrealistic in view of the rising cost of living, 
have led downstate circuit and county judges to augment the Cook County 
bench, for extra pay, and have caused some county judges to practice law, 
to take retainers, and even to hold part-time jobs. Moreover, all Illinois 
judges have been in the position of needing to make political contributions 
to stay in office. It is no violent assumption that the Bar will be militant 
and vigilant in pressing for reasonable judicial compensation. This is one 
aspect of the state finances which is very much the business of the Bar. 
Consequently, new non-political judges under the proposal, as well as all 
judges now in office who are retained, should have no apprehensions, but 
rather should have reassurance, for their future economic welfare, if this 
proposal is enacted. Likewise, nothing could be clearer than that the judges’ 
salaries and expenses should properly be paid entirely by the state, since they 
will be officers of the state judicial system, and not county officers, and may 
serve where they are needed. They should not be obliged to look to local 
elective officials for their compensation or expenses, in any part. Also, it is 
perfectly understandable that it should be open to the legislature to enable 
Cook County to compensate its very large number and different classes of 
judges additionally and differently. 

The Illinois retirement, suspension, and removal provisions seem to 
be the kingbolt of the entire plan. This proposal would not supersede the 
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impeachment proceeding by the legislature, but is a remedy additional to 
that virtually unused and unusable proceeding to remove a judge for cause. 
Far more crucial, however, is the fact that a Chief Justice could not effec- 
tively administer a single state judicial system unless there existed, in some 
form, the power of enforcement of the supreme court’s assignments and 
of making reasonable requirements of the appellate and circuit judges. 


The time of discontinuance of all courts of limited jurisdiction, dis- 
pensing with the county, probate, city, and township judges and with the 
unpopular, ineffectual, and obsolete justices of the peace as magistrates, will 
be a glad day indeed for all Illinois citizens who come before the courts. 
This applies to lawyers and litigants alike, as well as to the judges whose 
uncertainties of jurisdiction, as well as of tenure, should be resolved. All 
these have suffered the endless frustrations, uncertainties, lost causes, and 
needless waste of time, money, and manpower inherent in a system that too 
often lets no man surely know whether his case or his appeal is in the right 
court. A simple matter like this need never even once have been left open 
to the slightest doubt, yet lawyers and litigants have been forced to 
struggle up and down this hazardous, broken ladder of ancient and outworn 
courts endlessly until the wonder is that the public and profession have en- 
dured it at all, much less that they should have had to bear with it. 


CONCLUSION 


Objectively, one would surely prefer to start the new court system 
from scratch without retaining any vestige of a disorganized system that 
should be scrapped as soon as possible. The retention of the present justices 
and judges is undoubtedly an inescapable expedient in view of practical 
economic and political realities and, as such, should be acceptable to the 
proponents of the proposal. Abolishing the judicial functions of the 
township justices of the peace is so long overdue that it would seem that 
every citizen, except a direct beneficiary of that atavistic and indefensible 
parody of a once noble institution—now become an engine of injustice and 
indignity—must be delighted to help consign it to history. 


In a word, if there be flaws in this proposal, as there must be in every 
human document, they are freely waived as not appearing to be of a fatal 
character. 

It cannot much longer be a question of what is or would be convenient 
or profitable to the bench, the bar, the party organizations, or particular 
groups which benefit by things as they are. The ordinary voter may not 
know precisely what justice is nor what it means, but he does know that 
it has not been forthcoming either as efficiently or as expeditiously as it 
should be if it is to be judged a success. 


More than that, if the administration of justice, as we have known it, 
is to be preserved, with an independent bench and bar, our judges must, 
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every one of them, be more above reproach, justified or unjustified, than 
Caesar's wife. The continued newspaper publicity, critical and adverse, to- 
ward many Chicago judges, is symptomatic. Some part of that publicity— 
true or false, fair or unfair—is believed by some and makes other men dis- 
believers in the things that judges, lawyers and all good citizens must believe 
in and foster with all their hearts. 


We can and ought to restore the judges to the respect and affection of 
the public by uniting in active support of the judicial article in every 
effective way that we can find in an all-out and unceasing effort to present 
a more creditable picture of judges, law, and lawyers to the mirror of public 
opinion—and to ourselves. 


Our way of justice and our judges should and can be more respected 
and loved in Illinois than they are. 
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THE PROPOSED JUDICIAL ARTICLE— 
SOME CONTROVERSIAL ASPECTS 


BY RUBIN G. COHN * 


THE JOINT COMMITTEE ON JUDICIAL ARTICLE? has prepared a 
detailed explanatory statement of the draft which will receive extensive 
circulation prior to the publication of this issue of the Law Forum. In that 
statement comprehensive treatment is given to the considerations which 
prompted the adoption of the particular provisions of the draft. In some 
respects it deals also with proposed alternatives which were rejected by the 
Committee and the reasons for such action. Its emphasis, however, is upon 
the objectives and meaning of the provisions of the draft in anticipation of 
its potential value as an aid to judicial interpretation.? Accordingly it does 
not attempt to “answer” every objection which has been directed against 
the draft by individual members of the bar or by interests which have ex- 
pressed either total or partial opposition. * Because these objections in many 
instances are neither spurious nor biased, but are representative of honest 
points of view, they merit special consideration. It is the purpose of this 
article, therefore, to deal with the more important of these objections and 
to indicate the thinking which led the Committee to reject the alternatives 
suggested by them. 


* RUBIN G. COHN. A.B. 1932, LL.B. 1934, University of Illinois; Illinois 
Reference Bureau (1935-1945); general practice (1945-1949); professor 
of law since 1949, University of Illinois; Secretary of the Joint Com- 
mittee on Judicial Article of Chicago and Illinois State Bar Associations. 


* Created by joint action of the Chicago and Illinois State Bar Associations in June, 
1951 to study the need for constitutional judicial revision and to prepare a draft of its 
recommendations. The Committee consists of the following members: B. F. Sears, 
Aurora, Chairman; Louis A. Kohn, Chicago, Vice-Chairman; Rubin G. Cohn, Urbana, 
Secretary; Cushman B. Bissell, Chicago; Wayland B. Cedarquist, Chicago; Walter F. 
Dodd, Chicago; Henry F. Driemeyer, East St. Louis; Judge William R. Dusher, Rock- 
ford; Charles E. Feirich, Carbondale; Judge Harry M. Fisher, Chicago; Joseph H. 
Hinshaw, Chicago; George B. McKibbin, Chicago; Wallace M. Mulliken, Champaign; 
John T. Reardon, Quincy; Ralph M. Snyder, Chicago; Floyd E. Thompson, Chicago; 
William M. Trumbull, Chicago; Judge Edward J. Turnbaugh, Rock Island; Montgomery 
S. Winning, Springfield. 

*It is the hope of the Committee that the General Assembly, concurrently with its 
passage of the Joint Resolution for the revision of Article VI of the Constitution, will 
_— and incorporate the explanatory statement into the legislative journals, thus 
aftording a basis for judicial reference. 

* This is not to suggest that the draft has been the object of widespread opposition. 
It is true, however, that a number of members of the Illinois bar and bench as well as 
individual legislators and several newspapers have publicly expressed their opposition 
to certain features of the draft, particularly judicial selection and tenure. 
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- Preliminary to this analysis, it is proper to note that the Committee 
claims no omniscience in respect to the value judgments embodied in the 
draft. It encouraged and solicited the suggestions of the bar both prior and 
subsequent to the preparation of its initial draft, and in many areas of the 
final draft changes have been wrought on the basis of these suggestions. 
Nor has the judgment of the committee always been unanimous on many 
issues. The very nature of the subject precludes unanimity, for it deals with 
concepts which are necessarily controversial and which do not admit of 
definitive and incontrovertible judgments. In this sense the draft is essen- 
tially a compromise in many of its details but in each instance of compromise 
the Committee was motivated by the standard that its decision be defensible 
in principle to an extent at least equal to the rejected alternative. And finally 
it must be noted that though many of these issues developed sharp differences 
in opinion among the members of the Committee, once resolved, often after 
intensive re-evaluation, they received the unanimous approval of the 
Committee. * 


SELECTION AND TENURE 


It is already evident that the most controversial provisions of the draft 
are those which relate to the selection and tenure of judges.° This of course 
was clearly foreseen as a result of the experience in Missouri,* New 
Mexico,’ and other jurisdictions in which comparable ventures in judicial 
reform have been proposed. * Elsewhere in this issue * is a detailed analysis 
of the draft provisions on this subject in which the author urges the su- 
periority of the proposal over the present elective method. The most 
common, yet most devastating, attack upon the Draft’s plan of selection and 
tenure, e.g., that it strikes at the inalienable and fundamental right of the 
people to elect their judges, is effectively treated in Mr. Love’s analysis and 
will receive no further attention here. Other objections, however, which 
are not within the scope of that analysis will be the subject of the following 
discussion. 


* The final draft of the Article received the favorable vote of all members present. 
Judge Dusher, however, has subsequently indicated disagreement with the selection and 
tenure provisions. Messrs. Bissel and Hinshaw were not at this time members of the 
Committee, being appointed subsequent thereto upon the expiration of their terms as 
president of the Chicago and Illinois State Bar Associations respectively. 

* Draft, § § 11-15. 

*Pettason, The Missouri Plan for the Selection of Judges, XX Tue U. or Mao. 
Srupigs, 51-64 (No. 2, 1945). 

"Winters, The New Mexico Judicial Selection Campaign—a Case History, 35 
J. AM. Jup. Soc’y 166 (1952). 

*Barkdull, Analysis of Obio Vote on Appointive Judiciary, 22 J. Am. Juv. Soc’y 
197 (1939): Brand, Michigan State Bar’s Work for Judicial Appointment, 22 J. AM. Jun. 
Soc’y 199 (1939). 

* Love, Judicial Selection and Tenure, supra p. 542. 
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Power of the Governor to Control Appointments—Political Influence 


Section 11 of the Draft provides that whenever a vacancy occurs in the 
office of a judge, the governor shall fill the vacancy by appointing one of 
the persons nominated by the appropriate nominating commission. ?° Nomi- 
nating commissions, one for judges of the supreme and appellate courts and 
one for each circuit court, are provided, each commission to consist of an 
equal number of members and non-members of the bar of this state.** The 
bar members are to be elected by members of the bar in the appropriate 
district or circuit in accordance with elections conducted under rules of the 
supreme court, and the non-bar members are to be selected in a manner to 
be determined by the legislature. 1? 


The first officially approved Committee draft '* provided that the non- 
bar members of the nominating commissions were to be appointed by the 
governor with the consent of the senate. '* The Committee was cognizant 
of the force of the argument that an unrestricted power in the governor to 
appoint one-half the membership of the nominating commissions could con- 
ceivably result in his subsequent control of nominations and appointments 
to fill vacancies in judicial office. It attempted to meet the problem by re- 
quiring senate concurrence in the appointment of the non-bar members. 
Strong objections were raised by members of the legislature and the bar, 
their most compelling argument being that normally the members of the 
senate would have little inclination or incentive to oppose gubernatorial 
appointments to non-salaried offices of trust, especially if the governor is a 
member of the political party in control of the senate. The Committee was 
of the opinion that the issue was not crucial and accepted the suggestion 
that the non-bar members be selected in a manner authorized by law. 
Under the compromise, the legislature has a variety of alternatives: it may 
authorize appointments by the governor, by other officers in the executive 
department, or by local public officials; or it may provide for their election 
by the people, with or without political party participation by way of con- 
vention or primary. * Whatever the ultimate choice the Committee felt that 
the prohibition upon members of nominating commissions holding any 


* Draft, § 11 also provides that the number of nominees to fill a vacancy shall be 
fixed by law but shall be not less than two nor more than five and upon the governor's 
failure to appoint within 90 days after certification of the nominees the appointment 
shall be made by the Supreme Court. 

"Draft, § 12. 

” Ibid. 

* Printed Pamphlet published under title, Proposed Draft—Judicial Article of the 
Constitution of the State of Illinois. 

“Draft, Schedule, J 5 (a) (b) (c). 

Presumably the legislature could not provide that it be the appointing agency. 
The power of appointment being historically vested in the executive under the separation 
of powers doctrine could not, in all probability, be vested by law in the legislature. 
Int. Const. Art. III. See also, Int. Constr. Art. IV, § 15. 
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official position in a political party *° offered reasonable assurance that 
political influence in the commission would be minimal. 


Notwithstanding this concession, opinion persists in some quarters that 
the governor’s power of appointment to fill vacancies in judicial office can 
and will be exercised in a political fashion through the possibility of his 
domination of the members of the nominating commission. The argument 
is advanced substantially along the following lines: a governor of necessity 
must permit political considerations to influence his judgment in the making 
of appointments; the power, prestige, and influence of the governor is so 
great, even in non-political circles, that it would be a simple task for him, 
acting either directly or through the agency of political subordinates, to 
suggest to and secure from a simple majority of a nominating commission 
a commitment to nominate a lawyer of his preference; the inclusion of other 
persons in the panel of nominees would, under such circumstances, be a 
meaningless formality, as the governor’s appointment of his personally 
selected nominee would be a certainty, and would, moreover, be free from 
review, confirmation, or veto by any other agency of government. 


That the argument has a measure of plausibility cannot be denied; that 
it has a substance which seriously threatens the objectives of the plan is, 
however, extremely doubtful. In its primary assumption that governors 
of necessity must be venal spoilsmen it exhibits a disturbing lack of faith in 
the integrity of elective officials. In its further assumption that members of 
the bar and private citizens serving in non-salaried positions of public trust 
can be persuaded easily to violate that trust it displays an equal callousness 
of perspective. Missouri is the only state which provides for the selection 
of judges in accordance with the plan of the Committee Draft.” Its plan 
has been in effect since 1940. Originally rejected by the legislature, the 
plan was approved by the people through the initiative process. In 1942 the 
Missouri legislature proposed the repeal of the plan. Upon referendum, the 
electorate rejected the resolution of repeal by a greater majority than had 
approved the plan by initiative. Again in the Missouri Constitutional Con- 
vention of 1943-1944 the court plan was the target of strong attack by 
advocates of repeal. It weathered the storm and was incorporated into the 
1945 Constitutional Revision. ** In each campaign the charge was made that 
the governor could control the selection of judges by the type of political 
machinations referred to.’® But in none of the mass of literature respecting 
the operation of the plan since 1940 is there the slightest intimation that any 


* Draft, § 11. 

™ Mo. Const. Art. 5, § § 29a, 29c. 

*For an excellent factual history of the several campaigns involving the Missouri 
Judicial Article see, Peltason, The Missouri Plan for the Selection of Judges, XX U. or 
Mo. Sruptes (No. 2, 1945). 

* Id. at 72-73. 
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governor has conspired in any fashion to influence the judgment of the 
nominating commission. *° 

In California, a modification of the Missouri plan is employed. ** Ap- 
plicable only to appellate courts, vacancies therein are filled by appointment 
by the governor followed by confirmation by a board. Though not re- 
quired to do so the incumbent governor has submitted the names of 
prospective nominees to qualification ratings by the governing body of the 
state bar association. ** This commendable practice indicates that governors 
can be and are responsive to public interest considerations. And though it 
is unquestionably true that partisan considerations generally have motivated 
appointments to the federal judiciary ** and appointments of judges in 
states in which the elective process is not provided, it is also true that upon 
occasion, infrequent though it be, party lines have been ignored in 
selections. ** 

The objection generally ignores the fact that where judges are selected 
upon a basis which frees them from the obligations and discipline of party 
affiliation, as when their tenure is for life or their retention by the people 
practically assured, the motives which impel the appointing power to ad- 
here to partisan considerations should be largely dispelled. The Draft plan 
of selection and tenure prohibits judges and magistrates from holding office 
in, or directly or indirectly making any financial contribution to, any 
political party. *° Under this proposal judges need not pay tribute either 
to curry or maintain the favor of political leaders as a means of seeking or 
remaining in office. That the converse is too often true under the present 
elective system is a matter of common knowledge. ** 

In the final analysis the true basis of the objection has broader impli- 
cations. In effect it disputes the premise that the proposed plan will be any 
more effective than the elective system in unshackling the judiciary from 
politics. Whatever may be the specific details respecting the manner of 
appointment of the nominating commissions, it is contended that politics, 
whether of the traditional party type, or of the type incident to bar associa- 


* It is a matter of record, however, that every appointment has reflected the gover- 
nor’s partisan affiliation. The 3 song of the plan counter, however, that the object 
of the plan is to secure good judges and that every appointment has been excellent. 
Id. at 82-83. 

"1 Cauir. Const. Art. VI, § 26. 

= VANDERBILT, MiniMuM STANDARDS OF JuDICIAL ADMINISTRATION (1949). 

*8 Editorial, Needed: A Non-Partisan Federal Judicial Nominating Commission, 
35 J. AM. Jun. Soc’y 99 (1951). 

*Smith, The California Method of Selecting Judges, 3 Stan. L. Rev. 571 (1951). 
The inference is strong that the California method, especially under the procedure 
followed by Governor Warren, is often non-partisan in approach. 

* Draft, § 19. 

*For a revealing account of political influence in the selection of judges see 
pamphlet publication of the Association of the Bar of the City of New York entitled, 
Report on Consideration of New Methods to Select Judges, 4-10 (Prepared by Comm. 
on Law Reform, 1952). 
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tion leadership, will control the selection of judges and make a mockery 
of the plan’s pretensions for an independent judiciary. These charges are 
difficult to answer for they are largely a broadside of inference and specula- 
tion directed to a future contingency. The Missouri experience is the only 
affirmative record available to contradict the charges, but it will be con- 
tended here, as it has been in that state, that the experience is too brief and 
therefore inconclusive; that as the novelty and halo of the new system wear 
off, politics in the usual tradition will again take over. This type of 
cynicism is difficult to rationalize with the compelling and overwhelming 
evidence highlighting the defects of the popular elective method. *’ That 
the proposed plan cannot fail to effect substantial improvement in the caliber 
and competence of judicial personnel should by now be clearly evident even 
to the most conservative members of the bar. 


Finally it must be observed that neither the Draft plan nor the Missouri 
Plan, each of which is a substantial counterpart of the so-called American 
Bar Association Plan formulated in 1938, 2% is offered as the ultimate dis- 
tillation of a perfect concept. That potentialities exist thereunder for a 
perversion of its salutary objectives must be conceded. To state this fact 
is merely to attest to the frailties of human nature. The most perfectly 
conceived plan is subject to impairments occasioned by the limitations and 
weaknesses of the finite mind. No pretense is offered that the Draft Plan 
will wholly and irrevocably eliminate the undesirable political aspects of the 
elective system no more than it is suggested that every appointee thereunder 
will be a good judge. The human equation and the inevitable margin of error 
will occasionally mar the record. What is offered, however, is reasonable 
assurance that the proposal will be infinitely superior to the elective system 
or the straight appointive system (without any electorate participation) in 
attracting to and keeping on the bench a far greater percentage of competent 
and qualified judges than is now the case; and, as a necessary consequence, 
further assurance of a substantial improvement in the administration of 
justice. 


* The mass of legal literature expounding the evils of the elective system of 
judges, and the superiority of the appointive system, including the variations of the 
Missouri and California plans, is legion. The following references include the more 
authoritative expressions upon the subject: VANDERBILT, MintmuM STANDARDS OF JUDICIAL 
ADMINISTRATION (1949); AMERICAN Bar AssociaTION, THE IMPROVEMENT OF THE ADMIN- 
ISTRATION OF Justice, 80-88 (3d ed. 1952); Brand, Selection of Judges—The Fiction of 
Majority Election, 34 J. Am. Jup. Soc’y 136 (1951); Kales, Methods of Selecting Judges, 
85 Cent. L.J. 425 (1917); McCormick, A Proposed Reorganization of the Illinois 
Judiciary, 29 Int. L. Rev. 31 (1934); Douglas, Judicial Selection and Tenure: “Missouri 
Plan” Works Well in Actual Results, 33 A.B.A.J. 1169 (1947); Report of the Special 
Committee on Judicial Selection and Tenure, 63 A.B.A. Rep. 406 (1938); Hyde, Judges: 
Their Selection and Tenure, 22 N.Y.U.L.Q. 389 (1947); Smith, The California Method 
of Selecting Judges, 3 Stan. L. Rev. 571 (1951); Ohio Bar Association, The Obio Judicial 
System and the Administration of Justice—A Plan for Complete Reorganization, (Report 
of Committee on Judicial Administration and Legal Reform, 1951). 

* Report of the Section of Judicial Administration, 63 A.B.A. Rep. 522 (1938). 
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Nominating Commissions—Prohibition on Holding Political Office 


Criticism has been directed at the provision which prohibits members 
of nominating commissions from holding any official position in a political 
party.*° The argument is made that since the political party represents 
an integral phase of the American tradition of government, service therein 
is in the nature of a public responsibility and should be encouraged; that 
the provision is restrictive and contrary to that principle, especially in its 
application to civic conscious professional and lay individuals whom political 
parties desire to attract in an effort to improve the character of public 
service rendered by them. 

The argument is only superficially persuasive. Its fallacy lies in its 
failure to discriminate between competing, irreconcilable values. The 
validity of the broad hypothesis that service in political parties should be 
encouraged is conceded. But general principles are everlastingly being 
modified to accommodate principles of equal or superior validity. The 
imperative premise of the selection and tenure provisions of the Draft is 
that the establishment of an independent judiciary requires the divorcement 
of political influence to the extent that this severance is possible. It is not 
the purpose of this Article to prove this premise. *° Proceeding upon the 
assumption that it is valid and basically incontestable, the Committee was 
faced with the headlong conflict between this principle and that advanced 
in respect to the provision under discussion. It resolved that conflict in 
favor of retaining the provision simply upon the basis of its judgment that 
a contrary choice would render more difficult, if not impossible, the attain- 
ment of the primary objective. 

In essence, the philosophy underlying the prohibition is comparable to 
that which sustains the principle that public officers shall not at the same 
time hold incompatible office. ** The power to participate in the selection 
of judges is deemed incompatible with the right to hold office in a political 
party. If it be urged that the same reasoning disqualifies the governor from 
designating the actual appointee from the panel of nominees, the answer 
must concede a partial validity to the parallel thus drawn. ** However, 


* Draft, § 12. 

* See notes 9, 27 supra. 

“Tui. Const. Art. IV, § 3. “. .. No judge or clerk of any court, secretary of 
state, attorney general, state’s attorney, recorder, sheriff, or collector of public revenue, 
member of either house of congress, or person holding any lucrative office under the 
United States or this state, or any foreign government, shall have a seat in the general 
assembly. . . . Nor shall any person, holding any office of honor or profit under any 
foreign government, or under the government of the United States, . . . hold any office 
of honor or profit under the authority of this state.” 

Art. IV, § 15. “No person elected to the general assembly shall receive any civil 
appointment within this state from the governor, the governor and senate, or from the 
general assembly, during the term for which he shall be elected . . . .” 

See also Art. V, § 5. —_— — 

Although a governor rarely holds an offici ition in a political party, he is 
often in fact Ma ededler head of res party; the logic of te analogy, . point of principle, 
is therefore unimpaired. 














Winter] PROPOSED JUDICIAL ARTICLE 569 


there are distinguishing aspects. Historically the appointive power is execu- 
tive in nature. This includes judicial as well as other offices. ** Constitu- 
tional exceptions which vest the power in the legislature are found in Rhode 
Island, South Carolina, Vermont, and Virginia. ** Variations involving the 
concurrence of executive and legislative action are found in Delaware and 
New Jersey. ** The preponderant tradition, however, favors appointment 
by the chief executive. Since the power must reside somewhere and since 
it is desirable to vest it in a single elective officer who is directly responsible 
to the people, these factors, coupled with the tradition noted, constrained 
the Committee to designate the governor as the appointing agent. 


However, there is an even more significant distinction. To speak of 
the governor’s power of appointment under the Draft provisions as if it 
resembled the traditional concept is obviously misleading. The power to 
appoint a judge from among a panel of nominees designated by an inde- 
pendent nominating commission, where no privilege exists to reject the panel 
and where the failure to act within a prescribed time results in a divestiture 
of the power, is hardly the equivalent of the customary executive power of 
appointment where the only limit upon an otherwise unfettered discretion 
is the seldom exercised legislative power to withhold confirmation. Thus, 
the argument against the governor’s participation in the selective process is 
weakened and the force of the analogy diminished. 


Moreover, there is a fundamental contradiction in the argument in that 
its proponents fail to urge its applicability to judges. The draft prohibits 
judicial officers from holding office in a political party.** If that policy 
is valid as to judges (as a complete absence of criticism strongly suggests) 
why is it not equally valid as to the members of the commission who in 
actuality appoint the judges? Do the undesirable incidents resulting from 
the association of political and judicial offices magically disappear in the 
coalition of political office with the public trust of selecting judges? To 
the committee no valid reasons were suggested which supported the dis- 
tinction. On the contrary, the Committee was firm in its conviction that 
to give credence to the distinction would render illusory the imperative ob- 
jective of severing the judiciary from politics. 


Election on Retention—Sound or Fallacious? 


In the Missouri Constitutional Convention of 1943-1944 an opponent 
of the plan made the following attack: 


“I wish to inquire, by what process do the proponents and supporters 
of the non-partisan court plan determine that the identical citizens, 
who they regard as being today totally incapable of either nominating 


* THe Councit or State GovernMENTS, State Court Systems, Table IV (Revised, 
1951). 

* Tbid. 
* Ibid. 
* Draft, § 19. 
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or initially electing judges to office, are one year from today regarded 
by such proponents and supporters as thoroughly capable of passing 
on the question of returning the very same judge or judges in office. *” 


A similar challenge is being advanced in Illinois by some opponents to 
the Draft. Because the Missouri Plan and the Draft provisions respecting 
the nominating, selection, and retention procedures are substantially the 
same, the challenge is relevant. Preliminary to a discussion of this issue it 
will be helpful to note the operation of these procedures. Reference has 
already been made to the composition and functions of the nominating com- 
missions. After certification of the commission’s panel of nominees, the 
governor makes an appointment which in effect is probationary and 
antecedent to the full term of the office. The provision is that 


“Each judge appointed shall hold office for a term ending December 
thirty-first following the next general election after the expiration of 
twelve months in office.” ** 


At the expiration of the full term the electorate vote on retention also 
applies. °° The probationary or “short term” appointment is variable in 
length. The minimum service thereunder may be slightly in excess of one 
year while the maximum possibility may be slightly more than three years. 
Prior to the expiration of this “short term,” the incumbent may submit his 
candidacy to the people on the sole question of whether he shall be retained 
in office; if the voters approve his candidacy the incumbent is thereupon 
elected for the full term of the office, but if the vote is negative a vacancy 
exists which again brings the nominating and appointing procedures into 
play. *° 

It is against this background that the merits of the Missouri delegate’s 
objection must be considered. Although directed specifically to the ques- 
tion of the competence of the voters to determine a candidate’s qualifications 
after a minimum period of one year’s judicial service, the objection has 
relevance to cases in which the election on retention occurs after a maximum 
three year probationary term and even after service for the full term of 
office. For the true basis of the objection is the asserted contradiction of 
the Draft plan which removes from the people the right to nominate or 
initially elect judges on the basis of their presumed incompetence to deter- 
mine fitness for office, and then restores to them the right to determine 
the issue of retention in office upon the assumption of a newly found com- 
petence to make this discriminating judgment. 


Is this objection sound or fallacious? The Missouri plan and the Draft 
proposal, in placing the nominating power in the hands of a commission of 


* Peltason, supra note 18 at 73. 
* Draft, § 11. 

* Draft, § 13. 

© Ibid. 
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lawyers and non-lawyers, are based not upon the premise that the voters 
lack the intellect or competence to nominate and elect judges but upon the 
fact that their competence is a wholly irrelevant factor where judges are 
nominated by the politically controlled techniques of primary elections, 
convention choice, or coalition slates. Nor does non-partisan election of 
judges provide the device whereby political influence is minimized and 
electorate judgment increased. ** The purpose of the proposal is to maxim- 
ize the possibility of competent judges being selected in the first instance. 
To this end the efforts of an independent nominating commission in evaluat- 
ing the moral character, integrity, record of experience, and fitness for 
judicial office of prospective nominees is certain to be more effective than 
the efforts of the combined electorate whose judgment of these matters is 
severely circumscribed if not rendered wholly futile by the package slate of 
candidates handed them by political parties. 

On the other hand, in an election on the sole issue of a judge’s retention 
in office, where adversary candidacies for the office do not exist, and where 
the record of the candidate’s judicial service, be it one, three, or twelve 
years, is laid before the people by active local bar associations and by ob- 
jective and impartial publicity releases from the office of the administrative 
director, *? the voters will have available the information from which they 
may intelligently appraise the candidate’s merits. In this manner the people 
participate in the elective process in the only effective way possible. 

The objection that the proposal is contradictory in its evaluation of the 
voter's power of judgment at the different stages of initial selection of 
judges and subsequent elections on retention is unsound in that it fails to ap- 
prehend that the plan is intended to activate a presently existent though in- 
effectual capacity of the electorate to determine a candidate’s or judge’s 
merit rather than magically to transform a condition of total lack of capacity 
to one of complete competence. 


““We should like to be able to congratulate the Utah bar upon the enactment 
of legislation to substitute non-partisan for partisan election of judges . . . , but we 
dare not do so, for we believe the time will come when Utah lawyers and judges will 
concede, as undoubtedly some of them do already, that it was a step backward. Indeed, 
the very same compromise was rejected in Utah in 1949 on that ground. The —— 
of a political party may not be the best in the world, but it is at least some kind of a 
guarantee when a party puts a man’s name on the ticket on which it bases its hopes of 
victory at the polls, while under the non-partisan system each candidate runs entirely 
as a lone wolf. In a partisan election the party bears a substantial share of the burden 
and expense of campaigning, but under the non-partisan system each candidate must do 
his own campaigning and foot his own bills. is gives an edge to the candidate with 
the smoothest tongue or the fattest purse, and discourages the qualified man from enter- 
ing the race. Considerations like these prompted the elder Senator Burton and Newton 
D. Baker, co-sponsors of Ohio’s non-partisan judicial election system, to pronounce it 
years later a ‘disservice’ to their state.” Excerpt, Editorial, 35 J. Am. Jun. Soc’y 100 
(1951). To this may be added that “non-partisan” elections are often partisan in fact, 
where political parties indirectly and unofficially throw their influence and facilities 
behind the candidates of their preference. 

“ Draft, § 2. 
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Removal of Incompetent Judges 


Closely related to the preceding argument is the objection that the 
Draft plan will have the effect of assuring indefinite tenure to incompetent 
judges. It is urged that where an unsatisfactory candidate for retention is 
unopposed, the natural tendency of lawyers to refrain from impugning his 
competence (for fear of reprisal should the judge be retained) will result 
in little or no adverse publicity and a consequent inability of the voters to 
evaluate his fitness for office. This condition, it is contended, will result in 
re-election by default and the indefinite perpetuation in office of incom- 
petent judges. 

The argument ignores the fact that in such matters as the judge’s ap- 
plication to the time demands of the office, e.g., number of cases heard and 
determined, unwarranted vacation periods, and conformance to customary 
business hours of the court, the statistics gathered by the office of the ad- 
ministrative director ** under the judicial superintending functions of the 
chief justice of the supreme court will be available for publication and press 
and voter consumption. As to bar reluctance to oppose a sitting judge, the 
record of the Chicago Bar Association’s activities in rating the qualifications 
of the Cook County and Chicago judiciary effectively refutes the argument. 
Admittedly, the more intimate bar-bench relationships in downstate counties, 
and the smaller size of the local bar associations, may make it more difficult 
for the bar members to engage in such activities. However, the Committee 
is not of a mind to concede that any bar association may legitimately evade 
its peculiar and crucial professional responsibility to assess and publicize the 
qualifications and fitness of candidates for judicial office. The argument of 
fear of reprisals, weighed against that responsibility, fails to be either per- 
suasive or logical. 

The Missouri experience, though still obviously premature, at least 
offers specific assurance that a judge running solely on the question of reten- 
tion in office may be defeated. ** With the assurance that the record of the 
incumbent’s service in the particulars noted will be available for public 
examination, and with the further expectation that the bar will be responsive 
to its obligations, the probabilities that the incompetent judge may be un- 
successful in the election on retention are enhanced. 

But, assuming that voter interest will remain lethargic or that too 
optimistic a picture has been painted regarding the ability of the electorate 
to assess the qualifications of the incumbent, the fact that an incompetent 
judge may occasionally be retained offers no compelling reason for the re- 
jection of the plan. Viewed in relation to existing elective systems under 


" Ibid. 
“For a full discussion of the background, campaign issues and bar participation 
underlying the defeat of Judge Waltner, see Peltason, supra note 18 at 83-87. 
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which too many incompetent judges are elected and often retained per- 
petually in office, the proposal has the distinct merit of providing reasonable 
assurance that incompetent judges will only rarely and infrequently be 
appointed, and thus only rarely and infrequently retained in office. The 
core of the plan lies primarily in the initial nominating process and only 
secondarily in the retention procedures. If the selection process works, as 
the Committee has every reason to believe, it is hoped that the judges so 
appointed will have fair assurance that they will be retained in office upon 
the expiration of their terms of office. The record today is only too clear 
that many qualified and experienced lawyers who are promising judicial 
timber deliberately refrain from seeking office. Not only are the necessary 
political obligations as a preliminary requirement obnoxious to them, but 
the hazards of uncertain tenure also act as a deterrent. The lawyer who 
relinquishes a hard earned practice which often will be substantially more 
lucrative than his compensation as a judge is entitled to the assurance that 
his tenure will be greater and more stable than is presently the case. We are 
all too familiar with instances in which highly qualified judges have been 
swept out of office in adversary elections because the political label of the 
party ticket under which they were required to run was temporarily in 
disfavor with the voters, generally by reason of political issues having no re- 
lationship to the matter of their competence as judges. 


If, therefore, the voters do not or cannot fully measure the competence 
of candidates for retention in office, the consequences will be appreciably 
less harmful than under the straight adversary elective system for the reasons 
that (1) only the occasional candidate may in fact be incompetent, and 
(2) the great number of qualified candidates, through the operation of the 
plan of non-adversary, nonpartisan elections on retention, will be returned 
to office. ** 


“The following remarks of Judge James M. Douglas of the Missouri Supreme 
Court are relevant: “Lawyers with successful practices but no political bent have been 
induced to give up the practice and come on the bench. A State-wide campaign over a 
state as large as Missouri for office on the Supreme Court has seldom proved to be an 
attraction to the successful, learned, studious practitioner, but by the present plan men 
of such type are being added to that Court.......... In 1944 Judge Laurence M. 
Hyde of the Supreme Court and I both ran for re-election. He is a well known Re- 
publican; I am-a Democrat. Judge Hyde’s brother had been a Republican Governor of 
Missouri and later the Secretary of Agriculture in President Hoover’s Cabinet. The name 
of Hyde is one which has long been prominently and honorably associated with Re- 
publican politics. In that election the State went Democratic. Yet Judge Hyde polled 
about the same vote as I did in our overwhelmingly Democratic counties known as 
Missouri’s “Little Dixie,” and I ran about even with Judge Hyde in the solidly Repub- 
lican counties.......... The plan looks to security of tenure so as to reduce 
the turnover in judicial personnel, and permits a judicial career to be a life’s work. It 
sometimes takes several years to train and season a judge; much judicial talent is lost 
just as it has become best e * to do the job.” From Judicial Selection and Tenure: 
“Missouri Plan” Works Well in Actual Results, 33 A.B.A.J. 1169, 1172, 1241 (1947). 
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Blanketing in of All Judges 

Criticism has been directed to the provisions of the Draft which blanket 
in all judges in office on the effective date of the Article. ** All judges, ex- 
cept justices of the peace and police magistrates, are accorded the privilege 
of seeking retention in office in the manner authorized in the Article. ‘7 It is 
claimed that no justification exists for “freezing” into office the incompetent 
as well as the competent judges, that the proposal is directly contradictory 
to the objectives of the plan, and that a more consistent and preferable ap- 
proach would apply the nominating and appointing procedures to all va- 
cancies created by the expiration of existing elective terms. 


The argument has merit and was considered with great care by the 
Committee. The suggested alternative, despite its merit, was rejected for 
several reasons. In respect to circuit judges, the uniform expiration dates of 
their existing terms ** could impose an undue administrative burden upon the 
members of nominating commissions, particularly in the judicial circuit of 
Cook County with its twenty circuit judges. In addition, the terms of 
twenty-one of Cook County’s twenty-eight superior court judges have uni- 
form expiration dates. *° If vacancies were declared to exist in the case of 
these incumbents, the number of nominees *° to be selected by the nominat- 
ing commission, to say nothing of the substantially greater number of ap- 
plicants who would have to be screened by the commission and from whom 
the nominees would be selected, could prove unbearably exhausting. 
Moreover, the procedures for certification of nominees to the governor, 
where numerous offices were to be filled, could result in confusing duplica- 
tions. Assuming that a simplified plan for certification could be legislatively 
evolved by which duplications would be avoided, the combined panel of 
nominees would still represent an imposing burden for the exercise of 
proper judgment by the governor. 


To a lesser extent the same problem would exist in the seventeen judicial 
circuits exclusive of Cook County wherein fifty-four circuit judges are 
elected. ** Dependent upon the number of nominees per vacancy as estab- 
lished by law, ** the task of selecting a complete panel, especially in circuits 
containing counties in which lawyers were few in number, could*be diffi- 
cult. This fact is particularly relevant in respect to nominations for asso- 


““Draft, Schedule, {| 5. 

“ Draft, §§ 11, 13; Schedule, J 5. In respect to justices of the peace and police 
magistrates, see Draft, § § 8, 15; Schedule {| 5. 

* IL. Const. Art. VI, § 14. 

“Tuy. Rev. Srats., c. 46, § 2-10 (1951). 

* Draft, § 11, provides that the number of nominees for each office shall be fixed 
by law but shall be not less than two nor more than five. 

“The 67th General Assembly provided for the election of a fourth circuit judge 
in three judicial circuits, retaining three for each of the other circuits. Ini. Rev. Srats., 
C. 37,9 Fee. 

* Supra, note 50. 
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ciate judges of the circuit court. There is required to be at least one 
associate judge from each county. °* County and probate judges in counties 
other than Cook, as well as city court judges, assume the status of associate 
judges of the circuit court.** In a county in which a probate court has 
been established, *° the judge thereof and the judge of the county court have 
terms which commence and expire uniformly. ** Conceivably the required 
number of nominees could seriously embarrass the nominating commission 
in those counties which have but a few lawyers. 

Of even greater concern to the Committee was the extremely probable 
circumstance that the suggested alternative could result in the appointment 
of almost the entire judiciary *' by the governor who happened to be the 
incumbent of that office on the effective date of the Article. Although it 
has previously been expressed that the Committee deemed exaggerated the 
fear that too much power was being vested in governor, this judgment must 
be viewed in relation to existing Draft provisions which would invoke the 
governor’s power of appointment only in the sporadic vacancies occurring 
during his term of office. Under the proposed alternative, however, it. is 
possible that one governor, perhaps within the space of one term and cer- 
tainly within the span of two terms, would make the final selection of all 
judges of the supreme, appellate, and circuit courts. The Committee was 
inclined neither to burden the chief executive with this vast responsibility 
nor to delegate such expansive power to him. 


In further justification of its decision, the Committee believes that the 
blanketing in of incompetent judges does not necessarily mean that they will 
be retained in office. As noted previously, the responsibility of the bar 
associations to inform the electorate of the qualifications of incumbents 
seeking retention in office, if actively and conscientiously invoked, may well 
result in the defeat of the incompetent judge. On the other hand, if the 
system is not effective in removing such judges from office, a saving feature 
may lie in the fact that the Missouri experience provides some evidence that 
the politically appointed incompetent judge, once freed from the bondage 
of party allegiance, acquires not only an independence but a new found 
competence as well. Finally, it must be noted that it is a constitution and not 
a statute with which we are dealing. The merits of the proposal must be 
viewed in long range perspective and not in terms of immediate results. If 
some incompetent judges are in fact frozen into office with indefinite tenure, 
with no effective method of removal and with no discernible increase in 
their efficiency, the condition will be temporary and of a duration insig- 
nificant in relation to the highly beneficial long term advantages which will 
accrue from the future operation of the plan. 


" Draft, § 9. 

“ Id., Schedule, | 5(b). 

“ There are 13 such counties. 

Iiy. Rev. Srats., c. 37, § 301 (1951). 

“Excepting magistrates of the circuit courts. See Draft, § 15. 
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Require Panel of Nominees to Submit to Run-off Election 


Some opponents of the Draft plan have offered the suggestion that the 
panel of nominees selected by a nominating commission submit their can- 
didacies to the people at a run-off election. Such a plan, they contend, will 
preserve the right of the people to elect their judges while at the same time 
assuring the election of competent judges. Utilizing the argument of pro- 
ponents of the Draft plan that the nominating procedure will result in the 
nomination of a panel of lawyers, all of whom will have the requisite quali- 
fications for judicial service, the advocates of this suggested variation urge 
that the people, no less than the governor, cannot therefore err in the final 
selection of good judges. 

The defects of the proposal are two-fold: first, in its erroneous in- 
sistence that the people have an inalienable or fundamental right to elect 
judges, a notion which is effectively disproved in Mr. Love’s article, ** and 
second, in its illogical assumption that the nomination procedure under the 
Draft plan will not be adversely affected by a change from the appointive 
to the adversary elective system of naming the judges. Many competent 
lawyers who would welcome a candidacy under the appointive plan of the 
Draft would reject a candidacy requiring of them an active political cam- 
paign to secure electorate approval. Moreover, such a campaign would 
inevitably oblige them to compete for the support of the political leaders 
from whose influence the Draft plan seeks to extricate the judiciary. In its 
restriction on the number of qualified lawyers who would seek judicial 
service and in its implicit sanction of the alliance of politics with the selec- 
tion of judges, the proposal would materially impair the basic soundness 
of the Draft plan. 


Limit Proposed Selection and Tenure to Courts of Review 


The Committee has in a number of instances been advised that the 
selection and tenure provisions would be less objectionable, perhaps even 
acceptable, if they were limited to judges of the supreme and appellate 
courts, retaining the system of popular election for all trial court judges. 
The reasons offered in support of this compromise were not persuasive. 
They included the often reiterated theme that the people would rebel 
against a threatened loss of their inherent power to elect trial judges and the 
argument that the novelness of the system required its limitation to appellate 
judges on a sort of “sale on approval” basis; if the system proved workable 
it could then be extended to trial judges with little voter opposition. In 
further support of the compromise, its proponents point to the California 
Plan wherein a modification of the Draft proposal of selection and tenure 
applies only to appellate judges. ** In contrast, however, the Missouri Plan, 


Supra, note 9. 
* Cauir. Const. Art. VI, § 26. It should be noted that the California Plan may be 


extended by referendum to trial judges. 
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though geographically limited, is applicable to judges of the supreme court, 
the three courts of appeals, the circuit and probate courts of St. Louis and 
Kansas City, and the courts of criminal correction of St. Louis. °° 


It is the Committee judgment that the principle underlying the Draft 
plan is not thus divisible. It is of course desirable that appellate judges be 
selected in a manner which gives reasonable assurance of their competence, 
but it is imperative that this be the case in respect to trial judges, for the 
number of causes which reaches the appellate courts is infinitesimal in relation 
to those which are finally disposed of with the trial court judgment. To 
prevent miscarriages of justice where the impact upon litigants is the greatest 
and where the harmful consequences to society are most emphasized, the 
reform in the caliber of our judges must of necessity begin with the trial 
court judiciary. To a great extent, the disfavor of the bar in the minds of 
many people reflects their unhappy experience with the judicial treatment 
accorded them as litigants in small claims causes or as defendants in justice 
of the peace, police magistrate, municipal court, and county court proceed- 
ings involving misdemeanor charges under traffic, building code, zoning, 
and similar statutes or ordinances. The Committee was not disposed to 
offer a plan designed to improve the administration of justice which would 
omit therefrom the one factor most intimately related to that objective, 
namely, the selection of trial court judges in the manner proposed by the 
Draft. If any compromise is worthy of consideration it would be the re- 
verse of that suggested, namely, the application of the Draft provisions of 
selection and tenure to trial judges and the retention of the popular election 
method for appellate judges. Although unacceptable in principle, such a 
proposal would at least preserve the great gains envisioned by the Draft plan 
in the area in which improvement in the administration of justice is most 
urgently needed. 


The limited application of the California Plan is not compelling pre- 
cedent. In many jurisdictions in which appointment of judges by the chief 
executive is the constitutionally sanctioned method, the power is not limited 
to appellate judges, and often extends to justices of the peace and police 
magistrates. *' Illustrative is the recent New Jersey constitutional revision 
under which all judges, appellate and trial, except surrogates who are elected, 
are appointed by the governor and confirmed by the senate. ** In Rhode 
Island trial court judges are appointed. ** In Massachusetts, long recognized 
for its consistently outstanding judiciary, all judges are appointed by the 


"Mo. Const. Art 5, $§ 29(a) -29(g) (1945). Judicial circuits and districts not 
within the automatic application of the system may by referendum adopt its provisions. 

* VANDERBILT, MinIMuM STANDARDS OF JuDICIAL ADMINISTRATION, 6-8 (1949); Illi- 
nois Legislative Council; Selection of Judges, Appendix A. (publication 87). 

*N.J. Const., Art. 6, § 6, J 1. 

“RI. Laws 1938, c. 496, § 2 (superior court judges); c. 500, § 3 (district court 
judges); c. 568, § 3 (probate judges); R.I. Const. Art. X, § 4 (supreme court judges are 
appointed by joint action of the legislature.) 
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governor, subject to confirmation by the governor’s council. ** The same 
is true of New Hampshire. ** Whatever may have been the factors which 
impelled the California limitation, the history and tradition in other states 
having appointed judiciaries, in whole or part, tends to the conclusion that 
trial court judges must be included within the appointive power if the level 
of justice is to be raised. The reasons which prompted the suggested com- 
promise were based upon expediency and presumed fears of electorate or 
legislative rejection. Aligned against the compelling merit of the Draft 
plan, the obvious defects of the proposal left the Committee with no choice 
but its rejection. 


Limit Selection and Tenure Provisions to Cook County 


The opinion has been expressed in several downstate Illinois areas that 
the selection and tenure provisions of the Draft, though perhaps appropriate 
for Cook County, are unnecessary and unrealistic elsewhere in the state. It 
is claimed that outside of Cook County, the convention method for the 
nomination of circuit and supreme court judges, and the primary nomina- 
tions of county, probate, and city court judges, have worked well to assure 
the election of competent and qualified judges; that the people know their 
judges, are close to them and are well able to determine their fitness or un- 
fitness; and that the Draft plan, as applied to these areas, improperly proposes 
an untried and untested procedure as a substitute for methods of judicial 
selection which are operating with efficiency. 


The Committee is constrained to dispute these premises. Although 
political domination and influence in the selection of judges may be more 
pronounced in Cook County, the hard fact remains that in many downstate 
areas, judges are selected, whether by the convention or primary method, 
largely on the basis of the strength of their political alliances, and often as 
a reward for party allegiance and loyalty, the extent of their financial 
contributions for party purposes, or other such disturbing factors. Merit or 
fitness for judicial office is rarely the criterion, and if the nominee should 
qualify on these grounds, it is often a circumstance wholly coincidental and 
accidental. Nor have the people been active or alert in the matter. 
Especially has this been so in respect to the special June elections for circuit 
and supreme court judges wherein not more than 10% to 14% of the voters 
trouble to go to the polls even in contested elections. As indicated pre- 
viously, this electorate lethargy may be a reflection of their knowledge that 
their act of voting is generally a rubber stamp approval of a slate of nominees 
appointed by a process in which they had little or no influence. What is 
true as to initial elections is equally true as to elections in which the in- 
cumbent seeks a return to office. If occasionally the incompetent judge is 


“ Mass. Const., C. II, Art. IX, § 1. 
* New Hamp. Const., Art. 46-47. 
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swept out of office, it is also the fact that too often the competent judge is 
similarly treated. In either event, the result is based not upon a discriminat- 
ing voter judgment of the incumbent’s competence, but upon the prevailing 
community temperament respecting political issues wholly extraneous to the 
question of qualification for judicial service. 

It is of course true that the elective system has often produced good, 
and in some instances excellent judges, not only in downstate Illinois but in 
Cook County as well. The Committee proposal has never been intended as 
a blanket indictment of all judges. Despite the deficiencies of the system, 
all areas of the state have produced some extremely competent or good 
judges. It is the belief of the Committee, however, that the people are 
entitled to better than a fair percentage of good judges; that it is imperative 
to strive for a system which, if it will not wholly eliminate the disturbing 
percentage of unqualified judges, will at the very least minimize it apprecia- 
bly, all to the end that the administration of justice may measure up to 
the highest standards to which the people may legitimately aspire. 

As an interesting sidelight, it may be noted that prior to the creation of 
the Joint Committee in June, 1951, the Chicago Bar Association had approved 
a draft of a proposed revision of the Judicial Article prepared by its Com- 
mittee on the Development of the Law which limited the proposed plan of 
selection and tenure of judges to Cook County, retaining the elective system 
for the remainder of the state, but providing that any judicial circuit could 
adopt the plan by referendum approval of its voters.°* This proposal was 
patterned after the Missouri plan which, in respect to trial court judges, 
is mandatorially applicable only to St. Louis and Jackson Counties, and 
optionally applicable to other areas of the state. °’ Ironically, the Chicago 
Bar draft limitation was not based upon the principle that downstate Illinois 
was not in need of the proposed plan of selection and tenure, but upon the 
reluctance of Chicago lawyers to presume to advise downstate lawyers that 
the proposal would be superior to the elective system. ** The Joint Com- 
mittee, fully representative of both the Chicago and Illinois State Bar Asso- 
ciations, does not share this reluctance. It is the conviction of the 
Committee that insistence upon this principle of uniform application is 
essential to a soundly conceived plan. 


Discrimination Against Minority Racial Groups 


Perhaps the most disquieting objection to the Draft provisions of selec- 
tion and tenure was offered by a representative of a minority racial group 
at a symposium conducted under the auspices of the several law schools in 


“Chicago Bar Association Draft of Proposed New Article VI of Constitution of 
Illinois, § § 12 and 13. 

” Supra, note 60. 

@From statements made to Joint Committee by members of Committee on the 
Development of the Law of the Chicago Bar Association. 
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the Chicago area. *® Speaking for his group, he stated that the nomination 
and appointing procedures were unacceptable in that they virtually pre- 
cluded any possibility of a member of his race being selected for the 
judiciary. Referring to the current method, he noted that the political 
leaders in Cook County were sensitive to the voting strength of minority 
groups and were thus susceptible to their appeals for representation upon 
the bench; that such requests could be effective in respect to his particular 
group only if the responsible party leaders retained power to select judicial 
nominees; and that a plan which required nominations to be made by a non- 
partisan nomination commission, independent of political influences, could 
operate only to bar his people from judgeships. 

The argument has peculiar applicability to Chicago and is entirely ac- 
curate in its appraisal of the political factors which have resulted in the 
system of allocating judgeships to particular minority groups." One may 
argue with some plausibility that the number of competent lawyers of 
promising judicial potential in each racial or religious group in metropolitan 
Chicago is sufficiently large to assure the selection of qualified judges under 
the system as it now operates. Assuming this to be true, the force of the 
argument remains unconvincing as long as appointments are made not upon 
the basis of competency but as a reward for party service, political nepotism, 
or other indefensible reason. Moreover, the argument provides a remarkably 
frank confirmation of the extent to which the selection of judges is politically 
controlled, a condition which the Committee deems to be the root of the 
deficiencies in the judicial structure. 


The Committee is sympathetic to the natural aspirations of all racial or 
religious groups to serve their government in responsible positions. It would 
not foster any plan deliberately designed to thwart equality of opportunity 
for such service. Nor does it believe that the proposal will have this effect. 
The success of the plan is dependent upon the integrity of the personnel 
of the nominating commissions. There is no reason to assume that these 
non-salaried public officers will deliberately indulge in discriminatory ex- 
clusion techniques directed against any minority group. Their sole objective 
will be the selection of a panel of nominees entitled by experience, com- 
petence, and promise to serve on the bench. In the screening process it is 
the hope of the Committee that the qualifications of all candidates will be 
evaluated impartially. In areas in which the tradition has long existed of 
selecting judges who are representative of racial or religious groups, it is 
difficult to conceive that the practice will be abandoned. Once nominated 
upon the basis of qualifiedness for office, minority racial or religious can- 


” At the Chicago Bar Association, May 23, 1952. 

"That these factors play an influential role even in appointments to the federal 
judiciary one has but to recall the recent controversy between President Truman 
and Senator Douglas respecting three district court judgeships wherein each antagonist 
proposed a slate consisting of one Catholic, Protestant, and Jewish nominee. 
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didates may properly assume that the governor will be no less responsive 
than local political leaders to the legitimate desires of their groups for 
representation on the bench. But at this point, the action of the governor, 
though politically tinged, will have no damaging consequences for the ap- 
pointee will have been initially nominated upon the primary basis of merit. 


If the Committee’s judgment on this issue proves to be too idealistic and 
if the operation of the plan actually results in a deprivation or decrease of 
minority group representation on the bench, it is nevertheless the opinion 
of the Committee that the benefits accruing to such groups under the Draft 
plan far oughtweigh the presumed disadvantages. Minority racial or re- 
ligious groups, perhaps more than any other segment of our population, 
must look to an independent and competent judiciary to protect their status 
of equality under our constitution and laws. It is infinitely more to their 
advantage to support a plan which seeks to improve the quality of our 
judicial personnel and thus the overall administration of justice than to insist 
upon the retention of a system which preserves the somewhat illusory 
advantage of judicial representation while potentially endangering values 
of much greater significance to them. 


INTEGRATION OF TRIAL COURT AT CIRCUIT LEVEL 


Some objections have been made to the provisions which integrate the 
trial court upon the basis of existing judicial circuits." The objections are 
twofold, first that integration can be more effectively and properly provided 
at the county level, and second, that integration at the circuit level is in- 
tended only as a justification for the classification of trial court judges as 
“circuit judges” and “associate justices,” ** a distinction, it is claimed, which 
is unnecessary and improper. 


Integration at County Level 


It is urged that the retention of existing judicial circuits as the basis of 
trial court integration is non-essential to the accomplishment of the benefits 
of the plan, and that integration at the county level will be more effective 
for that purpose. Moreover, it is urged that the Draft implicity recognizes 
the validity of this contention by its requirement that there be at least one 
resident associate judge of the circuit court to serve each county within the 
circuit. "* The fallacy of the argument is that it is too inclusive. It is true 
that many counties may be of sufficient size to warrant their establishment 
as separate judicial circuits. Where this condition maintains, full legislative 
power exists to accomplish this end.** Many counties, however, are much 
too small, both as to population and amount of judicial business, to make the 


"Draft, § 9. 

™ Ibid. The objection has not been extended to the classification of magistrates. 
* Id. § 9. 

* Ibid. 












582 THE JUDICIAL SYSTEM IN ILLINOIS [ Vor. 1952 


plan feasible. ** A number of these counties have but a handful of lawyers. 
The operation of the nomination procedures would be virtually impossible 
in these counties since there would be insufficient lawyers to serve on 
nominating commissions established upon a county basis. The procedure 
would necessarily result in the commission bar members being appointed as 
nominees, a result hardly calculated to inspire public confidence in the 
judicial selective process. The Draft establishes nominating commissions 
upon a circuit basis. ** This at the very least assures the avoidance of that 
objectionable feature. Although the requirement that a resident associate 
judge be selected from each county circumscribes to some extent the discre- 
tion of the commission in its selection of a panel of competent nominees, the 
result will be fairly comparable to existing conditions in smaller counties 
wherein the offices of county judge and state’s attorney are the almost ex- 
clusive property of the few lawyers who reside therein. 

Of equal concern to the Committee, however, was the fear that integra- 
tion at the county level in smaller counties would be administratively un- 
feasible in that it would tend to establish a series of autonomous judicial 
units in each of which a single judge, or perhaps two judges, would be 
isolated from the remainder of the system, without the benefits flowing from 
judicial interdependence and collaboration. The desired flexibility of the 
circuit basis of integration in such matters as the establishment of uniform 
rules of practice and procedure, the establishment and execution of the ad- 
ministrative business of the court, and the selection of magistrates, would be 
largely lost. The Committee, for these reasons, and for others to be noted 
in the discussion of the second phase of the objection, resolved the issue in 
favor of integration at the circuit level, leaving to the legislature the au- 
thority to establish single counties as judicial circuits where circumstances 
indicate the need for such action. 


Classification of Judges of Circuit Court 


The argument is next made that integration of the trial courts at circuit 
levels is intended only to preserve the status of the present circuit judges; 
that this purpose is wholly unwarranted as associate judges are not only re- 
quired to have the same qualifications as circuit judges but will be vested 
with power to hear and determine the same kinds of cases as circuit judges; 
and that equivalent responsibility requires equality of status. The argument 
again assumes too much. First it is necessary to dispel the notion that the 
Committee was motivated by any inclinations of favoritism toward circuit 
judges. On the contrary, the point had been urged in Committee meetings 
that inferior courts should be retained in the judicial structure in recognition 


™ There are 13 counties having less than 10,000 population. The smallest are Putnam 
(4,746) and Pope (5,779). The next grouping consists of 17 counties having a popula- 
tion range of more than 10,000 but less than 20,000 inhabitants. 

"Draft, § 12. 
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of the fact that the variation in types of actions required different levels of 
judicial training and experience. Inferior courts, however, necessarily im- 
plies inferior judges. The Committee rejected the proposal for this as well 
as other reasons. 

Practical as well as policy considerations impelled the Committee to 
establish the classifications of “circuit” and “associate” judges, and 
“magistrates,” within the single trial court unit. Of major importance was 
the conviction that a judicial organization, no less than any other type of 
business structure, should be governed by a limited number of executives 
qualified by experience and ability. to make the important policy decisions. 
Among the problems requiring mature and specialized judgment are rule 
making, the establishment of general and specialized divisions of the court 
appropriate to the several phases of its jurisdiction, and general administra- 
tive power. These powers are vested in the circuit judges as a group al- 
though their exercise, other than the rule making power, may be delegated 
by the circuit judges to the chief judge of the circuit court. ** The alterna- 
tive would vest the power in all the judges and magistrates with the probable 
impairment of the working efficiency of the entire unit. The value of an 
“executive committee” arrangement, especially in circuits consisting of 
large numbers of counties, was deemed an indispensible requirement of a 
soundly organized judicial department at the trial level. 

Again, although it is true that associate judges are constitutionally 
vested with the power to hear and decide all cases within the jurisdiction 
of the court, it does not necessarily follow that all such judges will be 
qualified by training, experience or ability to assume this full burden. Many 
of the county, probate, city, and municipal court judges who will become 
associate judges of the circuit court upon the effective date of the Article 
will have had no experience in many areas of chancery, civil or criminal 
jurisdiction. The same will be true of future appointees to the office of 
associate. judge. Until such time as their experience matures, it is en- 
visioned that the circuit judges, in addition to their regularly assigned 
service, will assist the associate judges in the disposition of the more difficult 
cases. Any judicial system, no matter how soundly conceived, will always 
have some judges of limited experience. What has been said of associate 
judges applies with even more validity to magistrates. The courtroom must 
serve as the training ground. This, however, should cause no concern, for 
though every case is entitled to competent judicial treatment, it does not 
follow that each requires the same degree of ability or experience. The 
classification of judges is peculiarly fitted to meet this situation through the 
allocation of judicial duties upon the basis of training and experience. 

Finally, it must be recognized that the legislature, by reason of the 
factors mentioned, may desire to grade the salaries of judicial officers. 


"1d. $§ 3, 9. 
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Obviously the magistrates will receive a lesser salary than the circuit and 
associate judges. It is also conceivable that the legislature may wish to 
establish differentials in the salaries of circuit and associate judges. This 
could readily be achieved under the proposed classification. On the other 
hand, a single classification of judges could effectively thwart the establish- 
ment of graded salaries notwithstanding that strong policy considerations 
dictated the necessity for such action. Since the state is to assume the entire 
burden of judicial salaries, ** sound judgment requires that no unreasonable 
limitations be placed upon the legislative power or discretion to deal effec- 
tively with this problem. 


REPEAL OR MODIFICATION OF EXISTING 
LEGISLATIVE POWERS 


Some critics of the Draft have levelled their heaviest attack against 
those provisions which withdraw from the legislature existing powers to 
regulate or control the judicial department. The most important of these 
charges relate to the rule-making power, the abolition of legislative power 
to determine the need for new or additional courts and to make provision 
therefor and the vesting of executive and legislative power in the courts in 
violation of the principle of separation of powers. 


Rule-Making Power 


Section 3 of the Draft vests in the supreme court authority to “make 
rules governing practice and procedure in all courts.” It further provides 
“Subject to such rules, the judges of each district of the appellate court and 
the circuit judges of each circuit court may make rules governing practice 
and procedure in their courts.” The Explanatory Statement of the Com- 
mittee develops the thesis that this section does not seek to usurp a con- 
stitutional legislative power but to restore to the judiciary a power which by 
neglect or acquiescence it has forfeited to the legislature. It develops the 
further argument that the judicial department cannot exist as a coordinate, 
equal branch of government unless it is given the power to regulate its in- 
ternal administration and to prescribe the rules under which the business of 
the courts is to be conducted. Extensive analysis of this issue will not be 
undertaken in this paper since it would largely duplicate the material in the 
Explanatory Statement. Attention is invited, however, to a recent article by 
Roscoe Pound *° which provides a masterful argument in justification of the 
decision in Winberry v. Salisbury * sustaining an exclusive judicial rule- 
making power under the New Jersey Judicial Article. * 


* Id. § 20. Note, however, that the legislature may require Cook County to im- 
plement the salaries of its circuit and associate judges and magistrates. 

* Procedure Under Rules of Court in New Jersey, 66 Harv. L. Rev. 28-46 (1952). 

” 5 NJ. 240 (1950). 

"N.J. Constr. Art. VI, § 11, J 3. “The Supreme Court shall make rules governing 
the administration of all courts in the State and, subject to law, the practice and pro- 
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The nature or scope of judicial rule-making power in this state has 
never been definitely declared. The supreme court has variously recog- 
nized a primary legislative power ** and a primary judicial power. ** In its 
most recent expression * it gives evidence of asserting judicial independence 
from legislatively prescribed rules although cautiously refusing to deny the 
existence of any legislative power. The trend in other states is undeniably 
in the direction of a complete judicial power, largely as a result of the 
success of the federal rules of civil and criminal procedure and the New 
Jersey experience. ** The proposed Draft reflects the trend. ; 


Behind the objection lies the. fear that judicial rules may be arbitrary 
and oppressive and that a reserved power should exist in the legislature 
to rectify any such abuse of authority. Also it is asserted that the distinc- 
tion between rules of practice and procedure and rules of substantive law 
is often indistinct and that it is conceivable that the court may overstep its 
bounds, invading the legislative province, to the detriment of basic rights of 
litigants. There is little evidence that either fear has substance. In jurisdic- 
tions in which the courts exercise complete rule making power, no difficulty 
has been encountered in respect to the distinction between procedural rules 
and substantive law. Nor is there any evidence of abuse of judicial power 
in the adoption of rules of practice and procedure. This power will not be 
exercised in the isolation of judicial chambers. The active participation of 
the bar associations in the formulation of rules and the work of the annual 
judicial conference ** in which the legal profession, the bench, legislative, 
and public members will forge the rules, give ample assurance that rules 
will be neither arbitrary nor violative of their proper sphere. 


Abolition of Legislative Power to Create New Courts 


The Draft vests the complete judicial power in a supreme court, an 
appellate court, and circuit courts. *" No power is reserved to the general 
assembly to create new or additional appellate or trial courts. In contrast, 
the constitution now vests the judicial power “. . . in one supreme court, 
circuit courts, county courts, justices of the peace, police magistrates, and 


cedure in all such courts.” In the decision, the phrase “subject to law” was construed 
to mean “subject to substantive law” and not “subject to laws of the legislature pertain- 
ing to practice and procedure.” In The Legislature’s Relation to Judicial Rule Making: 
An Appraisal of Winberry v. Salisbury, 65 Harv. L. Rev. 234 (1951), Professor Kaplan 
and Mr. Greene had severely criticized the decision both upon interpretative and galley 
grounds. Professor Pound’s article is in rebuttal. 

For additional persuasive arguments favoring a complete and exclusive judicial 
rule making power see VANDERBILT, Minimum Sranparps OF JupicIAL ADMINISTRATION 
91 (1949); Wigmore, Legislature Has No Power in Procedural Field, 20 J. Am. Jun. 
Soc’y 159 (1936). 

* Jensen v. Fricke, 133 Ill. 171, 24 N.E. 515 (1890). 

™ City of Chicago v. Coleman, 254 Ill. 338, 98 N.E. 521 (1912). 

“ Agran v. Checker Taxi Co., 412 Ill. 145, 105 N.E.2d 713 (1952). 

* VANDERBILT, supra note 81. 

* Draft, § 22. 

" Draft, § 1. 
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such courts as may be created by law in and for cities and incorporated 
towns.” *° In addition the legislature is authorized to create appellate * 
and probate * courts. The trial courts in Cook County include the Circuit 
Court, Superior Court, Criminal Court, Probate Court, County Court, the 
city courts of Chicago Heights, Calumet City and Blue Island, the Mu- 
nicipal Court of Chicago, the Municipal Court of Evanston,®' and ap- 
proximately two hundred justice of the peace and police magistrate 
courts. *? Every other county has a circuit court, a county court and a 
variable number of justice of the peace and police magistrate courts; in 
addition, thirteen counties have probate courts and twenty-six municipalities 
have city courts. 

All county and probate courts, city and municipal courts, and justice 
and police magistrate courts are courts of limited jurisdiction. Moreover, 
the latter two classes of courts are not courts of record with the result that 
many cases tried before them receive a second trial by way of appeal de 
novo. This confusing patchwork of trial courts has been directly responsible 
for time consuming, expensive jurisdictional contests, and exhausting multi- 
ple appeals, often with the result that justice is denied because of the in- 
ability to finance or pursue extended litigation. The Committee was 
especially desirous of avoiding a recurrence of these conditions by providing 
for a single trial court in each judicial circuit vested with original and un- 
limited jurisdiction of all justiciable matter.°* The decision to vest no 
power in the legislature to create new or additional trial courts was made 
advisedly. To have done otherwise would have opened the door to the 
creation of courts of limited jurisdiction with all of their attendant evils. 
Under the Draft plan, there can be no appeal from one trial court to another 
trial court since there exists only the single trial court, nor can there be the 
wasteful, frustrating experience of finding oneself in the wrong trial court 
after months or years of litigation. Nevertheless the assurance exists that 
every cause of action will be tried by a competent court and further that 
an appeal lies either to the appellate or supreme court. Justice and due 
process requires no more than that nor may more be reasonably expected 
by any litigant. 

The proposed trial court structure provides a measure of flexibility 
designed to meet effectively the needs of the people for an efficient system 


* Int. Const. Art. VI, § 1. 

"Id. § 11. 

Id. § 20. 

“The Municipal Court of Chicago was created pursuant to constitutional authori- 
zation adopted in 1904. Ini. Const. Art. IV, § 34; the Municipal Court of Evanston was 
created by legislative authorization. Ini. Rev. Srats., c. 37, § § 442 et seq. (1951). These 
courts are not to be confused with city courts established under legislative authorization 
contained in Int. Rev. Srats., c. 37, § § 333 et seq. (1951). 

* Justice and magistrate courts exist only in that part of Cook County outside of 
Chicago. 

* Draft, § § 9, 10. 
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of administering justice. Every county is assured at least one full time 
resident associate judge of the circuit court.* Magistrates in sufficient 
number to service both the populous and rural areas of each circuit will be 
provided. ** Circuit judges will also be available on a resident or roving 
basis in accordance with the needs of the counties. No longer will numerous 
counties suffer the inconvenience of being deprived of a circuit court for a 
good part of each year. Each division or branch of a circuit court is vested 
with the full jurisdiction of that court, and each judicial officer of the rank 
of circuit or associate judge may hear and determine any cause filed 
therein. °° In addition the administrative power of the supreme court to 
make temporary assignments of judges *’ further assures the availability of 
judicial manpower where most needed, All of these reforms can be ac- 
complished within the framework of the integrated trial court as envisioned 
by the Draft plan. To authorize the imposition upon this structure of legis- 
latively created courts of limited geographic or judicial jurisdiction may 
well be productive only of consequences destructive of those essential 
reforms. 


Violation of Principle of Separation of Powers 


It is urged that the Draft improperly violates Article III of the Con- 
stitution of Illinois. °* Specifically it is charged that legislative power is 
delegated by the rule making authority, *° the power to fix the jurisdiction 
of the appellate and supreme courts, *°° the power to determine the number 
of magistrates *°* and to define the matters to be assigned to such officers, *°* 
and the power to suspend statutes presently in existence by rules of court. ?° 
Similarly it is contended that executive power is improperly delegated in 
the authority of the supreme court to create additional divisions of the 
appellate court, ** in its powers of administration over all courts, ‘°° in its 
power to appoint judges where the governor fails to appoint within the 
prescribed time, *°* in its power to remove or suspend judges for cause or to 


“Id. § 9. 

* Ibid. 

* Draft, Schedule, | 15, for limitation upon matters to be assigned to magistrates. 

* Draft, § 2. 

“Itt. Const. Art. III: “The powers of the government of this state are divided 
into three distinct departments—the legislative, executive and judicial; and no person, 
or collection or persons, being one of these departments, shall exercise any power 
properly belonging to either of the others, except as hereinafter expressly directed or 
permitted.” 

* Draft, § 3. 

Id. § § 6, 8. 

™ Id. § 9. 

™ Ibid. 

* Id., Schedule, {[ 2. 

™ Id. § 7. 

™ Id. § 2. 
Id. § 11. 
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retire judges for disability, *°’ and in its power to assign retired judges to 
service without nomination or new appointment. *°* 

The basis of each of these objections is somewhat obscure. Even if it 
be assumed that the character of the powers delegated is either legislative 
or executive in a constitutional sense, Article III of the Constitution never- 
theless expressly excepts from the doctrine of separability such powers as 
are expressly directed or permitted to be exercised by other departments. 
Since we are dealing with constitutional as distinguished from legislative 
exceptions, the argument has merit only if it be established that the powers 
delegated have no reasonable relation to the proper and efficient administra- 
tion of the judicial department. Viewed in this light, the objections appear 
to be spurious. Considering first the powers designated as legislative, both 
the rule-making power and the power to supersede statutes presently in 
existence which pertain to rules of practice and procedure are legislative 
only in the sense that the legislature has been permitted to pre-empt the 
field. It is the contention of the Committee, for the reasons previously 
noted, that these powers are inherently judicial. 

In respect to the power to determine the jurisdiction of the supreme 
and appellate courts, it will be noted that the Draft itself fixes this primary 
jurisdiction. *°° The supreme court is given the same original jurisdiction 
as under the present constitution '° with the single addition of writs of 
prohibition. Its mandatory appellate jurisdiction is severely circumscribed 
in respect to appeals from the circuit courts to (a) cases involving a con- 
stitutional question and (b) appeals from sentences in capital cases; and, in 
respect to appeals from the appellate court, to cases in which a constitutional 
question arises for the first time in and as a result of the action of the ap- 
pellate court. *** The objection, however, is directed to the supreme court’s 
discretionary power to take appeals directly from the circuit courts in cases 
other than those designated, *?* to permit appeals from the appellate court 
by leave, “* and to permit appeals to the appellate court from other than 
fina] judgments of the circuit court.** The first two provisions are in- 
tended to permit supreme court review of questions of public importance or 
novel issues, and to resolve conflicts in decisions of the several districts of 
the appellate court. The third is to authorize review of interlocutory orders 
or decrees. In each instance the discretionary power to allow such appeals 
was advisedly vested in the supreme court in order to permit a desirable 
control over the flow of its business. The unattractive alternative would 


Id. § 21. 
“8 Tid. 

1d. §§ 6, 8. 

“ Try, Const. Art. VI, § 2. 
™ Draft, § 6. 

3 Tid. 
38 Tid. 

™ 1g. § 8 
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require the re-enactment of the present provisions imposing mandatory 
appellate jurisdiction in specified types of cases, * or a modification thereof, 
and of the provisions reserving to the legislature power to designate all other 
appellate jurisdiction. *** The unhappy experience under these provisions 
needs no additional emphasis. 


Concerning the power of the supreme court to determine the number 
of magistrates of each circuit court, the Committee was of the opinion that 
the court, rather than the legislature, would be much better informed of the 
scope of judicial business in each circuit and of the corresponding personnel 
requirements. Moreover, fluctuating conditions requiring periodic adjust- 
ment are extremely likely in respect to magistrates, and it appeared desirable 
that a body in continuous session be vested with responsibility to make 
the changes rather than a body having power to act only for a limited time 
within each two year period. The power to determine the matters to be 
assigned to magistrates is nothing if it is not judicial. In essence it is merely 
the exercise of the assignment power, a function traditionally and inherently 
judicial in character. Actually, however, the Draft itself specifies the mat- 
ters to be assigned to magistrates.’!* Although these provisions of the 
schedule are subject to modification by rule, it is extremely improbable that 
material changes will be made therein. 


The objection that executive powers are improperly delegated to the 
court must also be measured against the test whether they are germane to 
the administration of the judicial department. Thus the authority to create 
additional divisions of the appellate court is conceived as an integral phase 
of the contemplated judicial structure. Specifically, the Committee en- 
visioned that a division of criminal appeals, or a division to hear appeals 
from decisions of administrative agencies, or other such special divisions, to 
serve all three districts of the appellate court, might be deemed feasible. 
The establishment of any such specialized division would not entail an in- 
crease in the number of appellate court judges since existing judges could 
be assigned to service thereon in addition to their regularly assigned service. 
The authority to create additional divisions does not include the power to 
require the appointment of new judges. The legislature only has this 
power. *!* Viewed in this light, the authority is not executive but judicial 
since its objective is intimately related to the organization and functioning 
of the courts. 

In like respect, vesting in the supreme court administrative power over 
all courts is in the highest sense a proper judicial function. One of the 


“Trt. Const. Art. VI, § 11. 

"8 Id. § 2. For a discussion of the harmful consequences of these provisions, see 
Fitzpatrick, The Reviewing Courts of Illinois, 11952] Law Forum 1; Sullivan, Con- 
stitutional and Statutory Bases of Illinois Courts, supra, p. 463. 

"1 Draft, Schedule, J 15. 

"Id. § 7. 
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greatest deficiences in the judicial structure of this state is the lack of 
centralized administrative power. Each court, and in multiple judge courts, 
each judge, has virtual autonomy, subject to no control, restraint, super- 
vision, or direction. Administration of judicial business is haphazard and 
uncertain. The dockets of some courts are years behind schedule; in other 
courts the judges have little to do. The power of the supreme court to 
assign judges to service in other courts is extremely limited. Statistics per- 
taining to the flow of business, the disposition of cases, the attendance of 
judges to their duties, the cost of operating the judicial system, and other 
data relevant to the effective administration of the judicial system are vir- 
tually unknown. The improvements that can be effected by vesting ad- 
ministrative power in a central agency of the judicial department are not 
matters of hypothetical conjecture. The experience of the federal courts 
since the establishment of The Administrative Office of the United States 
Courts, and the record of accomplishment under the New Jersey pro- 
visions, upon which Section 3 of the Bar Draft is largely patterned, attest 
to an astonishing increase in the efficiency with which the judicial business 
may be dispatched. *° Similar results may be expected in this State under 
the proposal. 

The power to appoint judges where the governor fails to appoint 
within the prescribed time and to assign retired judges to temporary service 
without nomination or new appointment is no more executive in nature than 
is the veto power of the governor legislative, or the legislative power to 
confirm appointments executive. Recall to temporary service of retired 
federal judges has long been an established practice. The appointment 
power in the event of the governor’s default is a necessary emergency 
expedient to prevent impairment of judicial administration occasioned by 
unduly long vacancies in office. Likewise, the power to remove or suspend 
judges for cause and to retire them for disability is intimately related to the 
administration of the judicial system. The vesting of such power in a 
judicial commission is neither novel nor revolutionary. **° This method is 
intended to supplant the provisions of Article VI which authorize legisla- 
tive recall of judges. '** These provisions have never been utilized. The 
general impeachment power of the legislature '*? is unaffected by the Draft 
proposal although these provisions have also been dead letter for all prac- 
tical purposes. The judicial commission is required to be convened upon 
order of the supreme court or upon request of the senate. It is hoped that 
this procedure will be more effective than present constitutional provisions 
in removing judges for cause. The authorization to retire judges for dis- 


” VANDERBILT, Supra note 81. 
9'N.Y. Const. Art. VI, § 9-a; La. Const. Art. 7, § 8; Art. 9, § 5. 
™ Inn. Const. Art. VI, § 30. 
3 Iq., Art. IV, § 24. 
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ability supplies a long needed power. Superannuation resulting in inef- 
ficiency is not uncommon but presently the court and the legislature are 
powerless to compel retirement. In any event, the provisions in question 
are clearly germane to a proper judicial power. 


The foregoing discussion may have created the impression that the Bar 
Draft excludes the exercise of any legislative power in relation to the or- 
ganization and operation of the judicial system. Quite the contrary is true, 
however. A considerable legislative power is reserved, including the deter- 
mination of the number of appellate court judges, ** the composition and 
number of judicial circuits and the number of circuit and associate judges, *** 
the control of judicial review of administrative decisions, ** the fixing of 
the number of nominees tc be selected by nominating commissions, *** the 
determination of the number of members to comprise the nominating com- 
missions and the method of selection of the non-lawyer members of the 
commissions, '*7 the power to propose, subject to state-wide referendum, 
changes in or substitutions for the selection and tenure provisions of the 
Draft, *** the power to compel the convening of the judicial commission for 
the removal, suspension, or retirement of judges, **° the power to determine 
the salaries of judges and magistrates, **° the power to determine the method 
of selection, terms of office, removal for cause, and salaries of clerks, and 
other non-judicial officers of the several courts, **’ and finally, but most 
significantly, the decisive power to determine the amount of funds needed 
for the operation of the judicial system, and to make the appropriations 
therefor. 


CONCLUSION 


This article has attempted to meet some of the major criticisms directed 
against the Bar Draft. It has tried to express the group thinking of the Joint 
Committee on Judicial Article. No pretense is offered that the Committee’s 
judgment has been infallible in all instances. That its judgment, however, 
has always been based upon sincere conviction is beyond dispute. It is the 
hope of the Committee that this paper may help to clear the air and con- 
tribute to an objective and enlightened consideration of this highly im- 
portant matter by the legislature, the legal profession, and the public. 


“Draft, § 7. 
™ Id. § 9. 

* Id. § § 8, 10. 
"Id. § 11. 

1 Id. § 12. 

8 Id. § 16. 
Id. § 21. 

™ Id. § 20. 

™ Id. § 23. 
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DRAFT OF PROPOSED JUDICIAL ARTICLE 


(Prepared by the Joint Committee on Judicial Article of Chicago — 
and Illinois State Bar Associations) 


ARTICLE VI 
icial Departm 
Section 1. Courts. peel Dagens 

The judicial power is vested in a supreme court, an appellate court, and 
circuit courts. 


Section 2. Administration. 

General administrative authority over all courts in this state, including 
the temporary assignment of any judge to a court other than that for which 
he was selected, is vested in the supreme court and shall be exercised by the 
chief justice in accordance with its rules. The chief justice shall appoint an 
administrative director and staff, who shall serve at his pleasure, to assist 
‘him in his administrative duties. 


Section 3. Practice and Procedure. 

The supreme court shall make rules governing practice and procedure 
in all courts. Subject to such rules, the judges of each district of the ap- 
pellate court and the circuit judges of each circuit court may make rules 
governing practice and procedure in their courts. 


Section 4. Judicial Districts. 

The state is divided into three judicial districts. The First Judicial 
District consists of the county of Cook. The Second Judicial District 
consists of the counties of Iroquois, Ford, McLean, Tazewell, Fulton, 
McDonough and Hancock and all counties north thereof with the exception 
of Cook. The Third Judicial District consists of the counties south of the 
Second Judicial District. 

Not less than two judges of the supreme court shall be selected from 
each of the Judicial Districts. Until otherwise provided by law, nine judges 
of the appellate court shall be selected from the First Judicial District and 
three from each of the other Judicial Districts. 


: — Supreme Court 
Section 5. Organization. 


The supreme court shall consist of seven judges, one of whom shall be 
the chief justice. Five judges shall constitute a quorum, and the concurrence 
of four shall be necessary to a decision. 
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Section 6. Jurisdiction. 

The supreme court may exercise original jurisdiction in cases relating 
to the revenue, mandamus, prohibition and habeas corpus, such original 
jurisdiction as may be necessary to the complete determination of any 
cause on review, and only appellate jurisdiction in all other cases. 

Appeals from the final judgments of circuit courts shall lie directly 
to the supreme court as a matter of right only (a) in cases involving a 
question arising under the federal or state constitution, and (b) from 
sentences in capital cases. The supreme court has exclusive authority to 
provide by rule for appeal in other cases from the circuit courts directly to 
the supreme court. 

Appeals from the appellate court lie to the supreme court as 4 matter 
of right only in cases in which a question under the federal or state con- 
stitution arises for the first time in and as a result of the action of the 
appellate court and, subject to rules, by leave of the supreme court in other 
cases. 

; et Appellate Court 
Section 7. Organization. 

The appellate court shall be organized in the three judicial districts. 
Unless otherwise provided by law, the court shall consist of fifteen judges. 
There shall be such number of divisions, of not less than three judges each, 
as the supreme court shall prescribe. Assignments to divisions shall be made 
by the supreme court. The majority of a division shall constitute a quorum 
and the concurrence of a majority of the division shall be necessary to a 
decision of the appellate court. There shall be at least one division in each 
district and each division shall sit at times and places prescribed by rules of 
the supreme court. 


Section 8. Jurisdiction. 

In all cases other than those appealable directly to the supreme court, 
appeals from final judgments of a circuit court lie as a matter of right to the 
appeliate court in the district in which the circuit court is located. The 
supreme court shall provide by rule for expeditious and inexpensive appeals. 
The appellate court may exercise such original jurisdiction as may be neces- 
sary to the complete determination of any cause on review. The supreme 
court has authority to provide by rule for appeals to the appellate court from 
other than final judgments of the circuit court. 

The appellate court shall have such powers of direct review of admin- 
istrative action as may be provided by law. 


Circuit Courts 
Section 9. Judicial Circuits. 


The state shall be divided into judicial circuits each consisting of one 
or more counties. The county of Cook shall constitute a judicial circuit and 
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the other judicial circuits shall be as established from time to time by law. 
Any judicial circuit composed of more than one county shall be compact 
and of contiguous counties. 

There shall be one circuit court for each judicial circuit which shall 
have such number of circuit and associate judges as may be prescribed by 
law, and such number of magistrates as may be prescribed by the Supreme 
court. There shall be at least one associate judge from each county. Any 
law reducing the number of judges shall be without prejudice to the right, if 
any, of judges in office at the time of its enactment to seek retention in 
office as provided in this Article. There shall be no masters in chancery or 
other fee officers in the judicial system. 

The supreme court shall designate one of the circuit judges in each 
circuit to serve at its pleasure as chief judge. Subject to the authority of 
the supreme court, the chief judge shall have such administrative authority 
as may be vested in him by the circuit judges, including authority to provide 
for divisions, general or specialized, and for appropriate times and places of 
holding court. The supreme court by rule may limit or define the matters 
to be assigned to magistrates. 

Upon application of any county, the circuit court may by order 
designate such number of special magistrates as the court deems necessary 
in such county, to serve at its pleasure, with power to take such emergency 
action in civil or criminal cases as the supreme court may by rule prescribe. 
Special magistrates shall not be subject to the provisions of Sections 15, 18, 
19 and 20 of this Article. Their compensation, if any, shall be fixed and 
paid by the county. 


Section 10. Jurisdiction. 

The circuit courts shall have unlimited original jurisdiction of all 
justiciable matters, and such powers of review of administrative action as 
may be provided by law. 


Selection and Tenure of Judges 
Section 11. Vacancy. 


Whenever a vacancy occurs in the office of a judge, the governor shall 
fill the vacancy by appointing one of the persons nominated as hereinafter 
provided. The number of nominees for each office shall be fixed by law but 
shall be not less than two nor more than five. If the governor fails to ap- 
point within 30 days after the nominations have been certified to him by the 
nominating commission, the appointment shall be made by the supreme 
court from the panel of nominees. Each judge appointed shall hold office 
for a term ending December thirty-first following the next general election 
after the expiration of twelve months in office. Whenever additional 
judges shall be authorized by law, their selection shall be made as in the case 
of vacancies. 
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Section 12. Judicial Nominating Commissions. 

Nominations of judges shall be made by nominating commissions. The 
number of members of each commission shall be fixed by law. There shall 
be one commission for the judges of the supreme and appellate courts and 
one for each circuit court. Each commission shall consist of an equal num- 
ber of members and non-members of the bar of this state. The bar members 
shall be elected by members of the bar in the appropriate district or circuit 
pursuant to rules of the supreme court and the other members shall be 
selected as provided by law. Nominations shall be made only by the con- 
currence of a majority of the authorized membership of the commission. 
Members of nominating commissions shall not hold any official position in 
a political party, nor shall they receive compensation for services, but they 
shall be entitled to reimbursement for necessary expenses. 


The supreme court shall make rules to enforce appropriate action by the 
nominating commissions. 


Section 13. Election. 

Not less than sixty days prior to the general election next preceding 
the expiration of his term of office, any judge may file in the office of the 
secretary of state a declaration of candidacy to succeed himself and the 
secretary of state, not less than forty-five days prior to the election, shall 
certify his candidacy to the proper election officials. At the election the 
name of each judge who has filed such a declaration shall be submitted to the 
voters, on a special judicial ballot without party designation, on the sole 
question of whether he shall be retained in office. The elections shall be 
conducted in the appropriate districts and circuits; provided, that the elec- 
tion for an associate judge of the circuit court shall be conducted in the 
county of his residence. If a majority of the electors voting on the question 
vote to retain the judge in office, he shall thereby be elected for the full 
term of the office commencing January first after the election. If an 
incumbent has not filed a declaration or, having filed, fails of election, his 
office shall become vacant at the expiration of his term. 


As used in this Article, the term “general election” means the biennial 
election at which members of the general assembly are elected. 


Section 14. Chief Justice of Supreme Court. 

The chief justice of the supreme court shall be appointed by the gov- 
ernor for a term of six years from a panel of two judges of the supreme 
court nominated by the judicial nominating commission for that court. The 
chief justice shall be eligible for reappointment. 


Section 15. Appointment of Magistrates. 


The circuit judges in each circuit shall appoint magistrates from nomi- 
nations made by the nominating commission for the circuit. The number 
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of nominees for each such office shall be fixed by rule of the supreme court. 
Magistrates shall serve at the pleasure of the circuit judges. 


Section 16. Referenda. 

The general assembly may from time to time by law propose changes in 
or substitutions for any of the provisions of Sections 11, 12, 13, 14 and 15, 
but no such law or amendment thereof shall go into effect unless approved 


by a majority of the voters voting upon the question at the general election 


next following its enactment. 


Section 17. Terms of Office. 

The term of office of judges of the supreme and appellate courts shall 
be twelve years and of circuit and associate judges of the circuit courts 
eight years. 


Section 18. Eligibility for Office. 
No person shall be eligible for the office of judge or magistrate unless 
he shall be a citizen of this state and a member of its bar. 


General 


Section 19. Prohibited Activities. 

Judges and magistrates shall devote full time to their judicial duties, 
shall not engage in the practice of law or hold any other office or position 
of profit under this state or any office of profit under the United States, and 
shall not hold office in or directly or indirectly make any financial contribu- 
tion to any political party, but compensation for service in the state militia 
or the armed forces of the United States for such periods of time as may be 
determined by the rules of the supreme court shall not be deemed “profit.” 


Section 20. Judicial Salaries and Expenses. 

Judges and magistrates shall receive for their services salaries provided 
by law. The salaries of judges shall not be increased or diminished during 
their respective terms of office. Judicial officers may be paid such actual 
and necessary expenses as may be provided by law. All salaries and expenses 
shall be paid by the state, except that circuit and associate judges and 
magistrates in Cook County shall receive such additional compensation from 
the county as may be provided by law. 


Section 21. Retirement, Suspension and Removal. 
Notwithstanding the provisions of this Article relating to terms of 
office, 
(a) the general assembly may provide by law for the retirement of 
judges automatically at a prescribed age; 
(b) subject to rules of procedure to be established by the supreme court 
and after notice and hearing, anv judge may be retired for dis- 
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ability or suspended without pay or removed for cause by a 
commission composed of one judge of the supreme court selected 
by that court, two judges of the appellate court selected by that 
court, and two circuit judges selected by the supreme court. 
Such commission shall be convened by the chief justice upon order 
of the supreme court or at the request of the senate. 


Any retired judge may, with his consent, be assigned by the supreme court 
to judicial service, and while so serving shall receive the compensation ap- 
plicable to such service in lieu of retirement benefits, if any. 


Section 22. Judicial Conference. 

The supreme court shall provide by rule for and shall convene an an- 
nual judicial conference to consider the business of the several courts and to 
suggest improvements in the administration of justice, and shall report there- 
on in writing to the general assembly not later than January thirty-first in 
each legisiative year. 


Section 23. Clerks of Courts. 

The general assembly shall provide by law for the selection, terms of 
office, removal for cause and salaries of clerks and other non-judicial officers 
of the various courts. 


State’s Attorneys 
Section 24. Selection—Salary. 

There shall be a state’s attorney elected in each county in the year 1956 
and every fourth year thereafter for a term of four years. No person shall 
be eligible for such office unless a citizen of this state and a member of its 
bar. His salary shall be prescribed by law. 

The general assembly may, in lieu of the foregoing, provide for one 
state’s attorney for each judicial circuit, whose selection, qualifications, 
duties, tenure of office and salary shall be as provided by law. 


Schedule 


Paragraph 1. This Article shall become effective on the first day of 
July of the second calendar year following its adoption by the people. 

Paragraph 2. Except to the extent inconsistent with the provisions of 
this Article, all provisions of law and rules of court in force on the effective 
date of this Article shall continue in effect until superseded in a manner 
authorized by the Constitution. 

Paragraph 3. Until otherwise provided by rule of the supreme court 
appeals from decisions of the appellate courts shall lie as a matter of right 
to the supreme court in all cases in which there is a dissent in the appellate 
court or a judge participating in the decision certifies that in his opinion the 
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decision is contrary to a prior decision of the supreme court or appellate 
court. 


Paragraph 4. Until changed by law, the existing judicial circuits shall 
be continued. 


Paragraph 5. Each supreme court judge, circuit judge, judge of the 
Superior Court of Cook County, county judge, probate judge, judge of any 
city, village or incorporated town court, chief justice or judge of any 
municipal court, in office on the effective date of this Article, and each 
justice of the peace and police magistrate elected prior to the adoption of 
this Article and in office on its effective date shall continue to hold office 
until the expiration of his existing term, as follows: 

(a) Judges of the supreme court shall continue as judges of said court. 

(b) Circuit judges shall continue as circuit judges of the several cir- 
cuit courts. 

(c) In Cook County, the judges of the Superior Court, the probate 
court, the county court, and the chief justice of the Municipal Court of 
Chicago shall be circuit judges; the judges of the Municipal Court of Chi- 
cago, and the judges of the several municipal, city, village and incorporated 
town courts shall be associate judges of the circuit court; and justices of the 
peace and police magistrates shall be magistrates of the circuit court. 

(d) In counties other than the county of Cook the county judges, 
probate judges, and the judges of any municipal, city, village or incor- 
porated town courts shall be associate judges of the circuit court. 

(e) In counties other than the county of Cook the police magistrates 
and justices of the peace shall be magistrates of the circuit court. 

(f) Unless otherwise provided by law the justices of the peace and 
police magistrates shall continue to perform their non-judicial functions for 
the balance of their respective terms. 

(g) The provisions of this Article governing eligibility for office shall 
not affect the right of any incumbent to continue in office for the balance of 
his existing term pursuant to the provisions of this paragraph. For the 
balance of such existing term, the provisions of this Article concerning 
prohibited activities shall not apply to a judge of a county, probate, city, 
village or incorporated town court, a justice of the peace or police 
magistrate. 


Paragraph 6. Notwithstanding the provisions of Section 4 of this 
Article, elections on declarations of candidacy of judges of the supreme 
court in office on the effective date of this Article shall be held in the 
Judicial Districts established by this Article, as follows: 

(a) For incumbents from the existing First, Second and Third Supreme 
Court Districts, in the Third Judicial District. 
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(b) For incumbents from the existing Fourth, Fifth and Sixth Supreme 
Court Districts, in the Second Judicial District. 


(c) For the incumbent from the existing Seventh Supreme Court Dis- 
trict, in the First Judicial District. 


Paragraph 7. Prior to the effective date of this Article appointments 
of the chief justice of the supreme court and judges of the appellate court 
shall be made in the manner provided in this Article and Schedule to take 
office on the effective date of this Article. Except as otherwise provided by 
law, if as a result of any appointment to the appellate court, a vacancy shall 
occur in the office of circuit judge, the vacancy shall not be filled unless the 
number of circuit judges in the circuit would thereby be reduced to less 
than three. 


Paragraph 8. If the general election next preceding the expiration of 
the term of office of any judge who is in office on the effective date of this 
Article shall be more than six months prior to such expiration, he shall not 
be required to file a declaration of candidacy for such election, but shall 
continue in office until January first after the next general election and may 
file a declaration of candidacy not less than sixty days prior to that election. 


Paragraph 9. On the effective date of this Article, 


(a) all justice of the peace courts, police magistrate courts, city, village 
and incorporated town courts, municipal courts (including the Municipal 
Court of Chicago), county courts, probate courts and the Criminal and 
Superior Courts of Cook County are abolished and all their jurisdiction, 
judicial functions, powers and duties are transferred to the respective circuit 
courts, and until otherwise provided by law non-judicial functions vested by 
law in county courts or the judges thereof are transferred to the circuit 
courts; 


(b) all the jurisdiction, functions, powers and duties of the separate 
appellate courts shall be transferred to the appellate court provided for in 
this Article, in the appropriate Judicial District. 


Paragraph 10. Each clerk of court in office on the effective date of this 
Article shall continue to hold office, until the expiration of his existing term 
as follows: 

(a) The clerk of the supreme court shall continue in such office. 

(b) The clerks of the several appellate courts shall choose one of their 
number to be chief clerk of the appellate court and each of the other three 
shall be clerk of the court in the district in which he resides. 

(c) In Cook County, the several clerks of the respective courts of 
record shall be clerks of the circuit court, and shall perform such services 
as may be prescribed by rule of the circuit court. 
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(d) In each judicial circuit outside Cook County the clerks of the 
circuit courts in their respective counties shall be clerks of the circuit court, 
and the clerks of the other courts of record shall be associate clerks of the 
circuit court. 

Paragraph 11. On the effective date of this Article, the bailiff of the 
Municipal Court of Chicago shall continue in office for the balance of his 
term, and he, his deputies and assistants shall perform such services as may 
be prescribed by rule of the circuit court. 


Paragraph 12. Notwithstanding the provisions of Section 9 of this 
Article, masters in chancery and referees in office in any court on the effec- 
tive date of this Article shall be continued as masters in chancery or referees, 
respectively, until the expiration of their terms. 

Paragraph 13. On the effective date of this Article, each court into 
which jurisdiction of other courts is transferred shall succeed to and assume 
jurisdiction of all causes, matters and proceedings then pending, with full 
power and authority to dispose of them and to carry into execution or other- 
wise to give effect to all orders, judgments and decrees theretofore entered 
by the predecessor courts. 

Paragraph 14. On the effective date of this Article, the files, books, 
papers, records, documents, moneys, securities, and other property in the 
possession, custody or under the control of the courts hereby abolished, or 
any officer thereof, are transferred to the circuit court; and thereafter all 
proceedings in all courts shall be matters of record. 

Paragraph 15. Until otherwise provided by rule of the supreme court 
the cases assigned to magistrates shall be those within the jurisdiction of the 
justices of the peace and the police magistrates immediately prior to the 
effective date of this Article. 

Paragraph 16. Upon the adoption of this Article the general assembly 
shall enact such laws and make such appropriations and the supreme court 
shall make such rules as may be necessary or proper to give effect to its 
provisions. 








TAX ASPECTS OF REAL ESTATE LEASES 
BY J. NELSON YOUNG * 


IT IS THE SCOPE of this article to outline the principal problems of the 
lessor and lessee in the determination of taxable income and allowable deduc- 
tions relating to commercial real estate leases. An effort has been made to 
present a comprehensive treatment of the many questions which might arise. 
The emphasis throughout, however, is upon some of the unsettled and 
obscure problems and areas of current ferment. 


RENTAL INCOME AND LEASEHOLD EXPENSES 


Rental Income 


With certain exceptions, as will be noted herein, the lessor’s rental in- 
come and the lessee’s rental deductions are parallel. Included in the income 
of the lessor are the periodic rentals received from the lessee and the pay- 
ments made by the lessee upon the lessor’s obligations or for the lessor’s 
benefit as required by the terms of the lease. In the latter category, property 
taxes and insurance premiums paid by the lessee are probably the most 
common.’ Other payments by the lessee upon the lessor’s behalf which 
would be includible in the lessor’s income are: interest on the lessor’s obliga- 
tions, dividends to the lessor’s shareholders, * special assessments upon the 
leased property, and installments on mortgages upon the lessor’s property. 
Improvements erected by the lessee may constitute income of the lessor, 
but this presents a special problem which is fully discussed at another point. * 


In some cases, the lessee agrees not only to pay a fixed rental, but also, 
the federal income taxes assessed thereon. This additional payment con- 
stitutes rental expense of the lessee and rental income of the lessor. In a 
recent ruling the Bureau has indicated that it will not be concerned with the 
mechanics by which the parties determine the amount payable by the lessee 


*J. NELSON YOUNG. B.S. 1938, LL.B. 1942, University of Illinois; 
Certified Public Accountant, Illinois, 1944; associate professor of law, 
University of Illinois; Chairman, Section on Federal Taxation, Illinois 
State Bar Association. 


* These items constitute rental expenses of the lessee, and both rental income and 
deductible business expenses of the lessor. U.S. Treas. Reg. 111, § 29.23(a)-10 (1943). 

> Payments by the lessee to the lessor-corporation’s bondholders or stockholders 
constitute rental income to the corporation, interest or dividend income to the 
security holders, and rental deductions to the lessee. U.S. Treas. m4 111, § 29.22(a)- 
19 (1943); United States v. Joliet and Chicago R. R. Co., 315 US. 44, 62 Sup. Ct. 
442 (1942). 

*See page 612 infra. 
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on account of the lessor’s income tax so long as the total additional amount 
paid by the lessee is included by the lessor in his taxable income.* The 
Bureau provides the following example: If A leases to B a parcel of real 
estate for an annual rental of $100,000 plus any federal income taxes thereon, 
and for the year 1952 A and B agree that the total amount of federal income 
taxes to be paid by B to, for or on behalf of A for such year is $65,000, then 
the total rental for the year 1952 which is to be included in the gross income 
of A will be deemed to be $165,000. This procedure, of course, obviates 
the problem of a tax on a tax on a tax. 


Leasehold Expenses of The Lessor and Lessee 


Deductions which may be taken currently by the lessor in the year paid 
or incurred include taxes, insurance, * repairs and maintenance, and similar 
ordinary and necessary expenses relating to the leased property. Items cur- 
rently deductible by the lessee in the year paid or incurred include, 
principally, periodic rentals, payments in the nature of rentals required by 
the terms of the lease, and other current expenses pertaining to the leasehold. 

Certain expenses incurred by the lessor and lessee constitute capital 
expenditures which must be allocated over the term of the lease whether the 
taxpayer is on a cash or accrual basis. In this category are commissions, 
bonuses, legal costs, and other expenses incurred in the procurement of the 
lease.® Rentals paid in advance, although current income of the lessor, 
constitute capital expenditures of the lessee and are allocable to the period to 
which they relate.* This rule has been applied where the taxpayer pur- 
chased a ninety-nine year lease in consideration of a down payment in excess 
of $60,500 plus an agreement to pay $10,000 per year for a period of twenty- 
five years. It was held that both the initial lump sum payment and the 
annual “rental” payments were capital expenditures allocable over the term 
of the lease.* Similarly, payment by the lessee of a mortgage upon the 
property or special assessments for local improvements is in the nature of 
advance rental which must be capitalized and amortized over the leasehold 


*Mim. 6779, 1952-1 Cum. Butt. 8, modified by IR-Mim. 51, 1952 Int. Rev. Bute. 
No. 23 at 3. 

* Insurance premiums upon policies covering a period of more than one year have 
been held capital expenditures allocable over the term of the policy even though the tax- 
payer was on a cash basis. Comm’r v. Boylston Market Ass’n., 131 F.2d 966 (Ist 
Cir. 1942). 

®*Renwick v. United States, 87 F.2d 123 (7th Cir. 1937) (cash basis lessor; com- 
missions in obtaining lease); Young v. Comm’r, 59 F.2d 691 (9th Cir. 1932), cert. denied, 
287 US. 652, 53 Sup. Ct. 116 (1932) (cash basis lessor; legal expenses in procuring 
lease); D. N. & E. Walter & Co., Inc. 4 B.T.A. 142 (1926) (commissions paid by 
lessee in acquiring lease). 

"Lump sum paid by lessee for leasehold is allocable over the term of the lease. 
U.S. Treas. Reg. 111, § 29.23(a)-10 (1943); Baton Coal Co. v. Comm’r, 51 F.2d 469 (3d 
Cir. 1931), cert. denied, 284 US. 674, 52 Sup. Cr. 129 (1931). 

*Main & McKinney Building Co. v. Comm’r, 113 F.2d 81 (Sth Cir. 1940), cert. 
denied, 311 U.S. 688, 61 Sup. Ct. 66 (1940). 
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period.® Depreciation of permanent improvements erected by the lessor or 
lessee is discussed at another point. 


WHEN IS RENTAL INCOME TAXABLE TO THE LESSOR? 


General Rules 

Rental income is taxable either in the year of receipt or in the year in 
which earned, depending on whether the taxpayer is on a cash or accrual 
basis. A cash basis lessor is, of course, subject to the rule of constructive 
receipt and may be deemed to have realized income in the taxable year even 
though no cash was actually received. For example, a rental check received 
on the last day of the taxable year, though too late to be deposited or cashed, 
would be deemed income for that year.*° Where the property is being 
managed for the landlord by an agent, amounts actually or constructively 
received by the agent during the year are reportable by the landlord even 
though the agent may not have remitted the proceeds to the lessor. ™ 


Where the lessor is on an accrual basis, rental income is reportable in 
the period earned though payment is neither enforceable nor actually re- 
ceived until a subsequent period. This point is illustrated in a recent case 
involving a percentage lease. The lease provided for a fixed minimum rental 
plus a percentage of the lessee’s net sales during the lessor’s fiscal year. The 
percentage rental was payable within ten days following the close of the 
fiscal year. The lessor was on an accrual basis, but had followed the 
practice of reporting the percentage rental as income in the year in which 
received. It was held that the percentage rental should have been reported 
in the year in which earned rather than the year received. The court 
emphasized that, under established principles of the accrual method, income 
is reportable in the period in which “all the events have occurred which fix 
the amount and determine the liability of the obligor. ” ** 


If rents accrued by an accrual basis taxpayer should subsequently prove 
uncollectible, the lessor may take a bad debt deduction for the unpaid amount 
in the year in which worthlessness occurs. ’* Similarly, if subsequent for- 
giveness of accrued rent becomes necessary for business reasons—for example, 
to retain highly desirable tenants—a business expense or loss deduction may 
be taken in the year of forgiveness. ™* 


° Southwestern Hotel Co. v. United States, 115 F.2d 686 (5th Cir. 1940), cert. denied, 
312 US. 703, 61 Sup. Cr. 807 (1941) (mortgage indebtedness); I. T. 2164, IV-1 Cum. 
Butt. 34 (1925) (special assessments). 

” Charles F. Kahler, 18 T.C. 31 (1952). 

"Baker v. Comm’r, 81 F.2d 741 (3d Cir. 1936), affirming 30 B.T.A. 188 (1934); 
W. P. Henritze, 41 B.T.A. 505 (1940). 

*® Heer - Andres Investment Co., 17 T.C. 786, 787 (1951). In this decision the court 
followed United States v. Anderson, 269 US. 422, 46 Sup. Cr. 131 (1926). 
™ Int. Rev. Cope, § 23 (k). 
“Lab Estates, Inc., 13 T.C. 811 (1949). 



































CONTEMPORARY REAL ESTATE LEASES = [Vot. 1952 


Rentals Received In Advance 


Receipt of rentals in advance by either a cash or accrual basis lessor 
results in the realization of income in the year of receipt.** This result is 
clearly consistent with the cash method. It is a deviation, however, from 
established principles of accrual accounting which require that income re- 
ceived in advance shall be deferred to the period to which it relates. **© The 
contrary tax rule which requires an accrual basis lessor to report currently 
rentals received in advance is premised on the claim of right doctrine. *” 


Loans by the Lessee to the Lessor 


Under certain circumstances loans made by the lessee to the lessor may 
be treated as advance payments of rent. In a case in point, the tenant ad- 
vanced funds to the landlord on open account to finance the erection of 
improvements upon the leased premises. It was understood that the funds 
advanced were to be credited against the periodic rentals due from the tenant 
but credit was not actually entered in the year of receipt. The landlord 
took the position that no rental income could be realized until there was a 
settlement of accounts with the tenant. The court concluded, however, 
that there was constructive receipt of rental income in the year the loan 
was received.'* The result, it would seem, could be soundly premised 
on the conclusion that there was actual receipt. The lessor, in the particular 
case, was on a cash basis. But the principle of the decision is equally ap- 
plicable to an accrual basis lessor and would result in advance receipt of 
rental income to the extent that the lessee’s loan exceeded the rentals ac- 
cruable for the current taxable period. 


To avoid current realization of income in a case of this kind, the lessor 
should cast his obligation in the form of an interest bearing negotiable note 
with a fixed maturity. For a cash basis lessor, it would serve to defer rental 
income to the period in which the parties actually settle their accounts. For 
an accrual basis lessor, it would avoid realization of income in excess of the 
amount regularly accruable. 


Lessee’s Advance Deposits 


To assure performance of the lease by the tenant, it is frequently pro- 
vided that the lessee shall make a substantial cash deposit or execute promis- 


* South Dade Farms v. Comm’r, 138 F.2d 818 (5th Cir. 1943) (accrual basis lessor); 
Renwick v. United States, 87 F.2d 123 (7th Cir. 1936) (cash basis lessor); H. & G. 
Amusement Co., 46 B.T.A. 1095 (1942) (accrual basis lessor). 

** MontcoMery, AvupiTING 323, 325-327 (7th ed. 1949). 

*Comm’r v. Lyon, 97 F.2d 70 (9th Cir. 1938). The claim of right doctrine was 
established by North American Oil Consolidated v. Burnet, 286 US. 417, 52 Sup. Ct. 
613 (1932). In that case the taxpayer received payment of a judgment under a trial 
court’s decision which was subsequently appealed. It was held that, even though there 
was a contingency that the taxpayer would be required to repay the sum received, tax- 
able income was realized in the year of receipt since the amount was received under a 
claim of right with no restriction upon its use. 

* Acer Realty Co. v. Comm’r, 132 F.2d 512 (8th Cir. 1942). 
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sory notes to secure the rentals due over the term of the lease. In either 
case, the lessor is likely to find that in acquiring the additional security he 
has assumed a potentially burdensome tax risk. 


Where a cash deposit is required, it is often stipulated that the payment 
shall apply upon the rental due for the last year of the term. If there is no 
restriction upon the landlord’s use of the funds and no obligation to account 
therefor, the deposit will constitute an advance payment of rent which is 
taxable in the year of receipt whether the lessor is on a cash or accrual 
basis. 7° This was the result where an advance payment of $17,500 was 
required during the first year of the lease to apply as “part payment of the 
tenth year’s rent.” °° In another case the lessee was required to deposit 
$21,000 which was to “be credited upon the rental for the last year of the 
term ... upon the terms and conditions hereinafter set forth.” The sum 
advanced by the tenant was referred to throughout the instrument as a 
“deposit” or “security.” It was provided that the deposit should constitute 
liquidated damages in the event of a breach by the lessee. In case the im- 
provements were destroyed during the term and not rebuilt by the lessor, the 
deposit was to be returned to the lessee. Finally, it was provided that the 
lessor should allow a credit of $1,000 each year as interest upon the deposit. 
The court concluded that the obligation imposed upon the lessor to account 
for principal and interest established the character of the payment as security 
and not as an advance payment of rent. ** In still another case the tenant 
paid $8,200 as security for full performance of his obligations under the 
lease, to be applied either upon the rent for the last five months of the term 
or upon the purchase price of the property in the event the tenant exercised 
an option to purchase which was included in the lease. The circumstances 
in this latter case were considered insufficient to identify the advance as 
strictly a security deposit and the sum was held to constitute taxable income 
in the year of receipt. ** 


The exceedingly practical difficulty of determining whether a particular 
advance payment will be considered as a payment of rent or merely as a 
security deposit is aptly demonstrated by two recent tax court decisions. 
In the first case, the advance was originally made as security for the perform- 


”See note 15, supra. 

»” Astor Holding Co. v. Comm’r, 135 F.2d 47 (5th Cir. 1943). 

* Clinton Hotel Realty Corp. v. Comm’r, 128 F.2d 968 (5th Cir. 1942). But cf. 
Hirsch Improvement Co. v. Comm’r, 143 F.2d 912 (2d Cir. 1944). The deposit in the 
latter case was made on substantially the same terms and conditions as in the former 
except that there was no obligation upon the landlord to allow an interest credit to the 
tenant. It was held that the deposit was taxable as an advance payment of rent in the 
year received. 

* Gilken Corporation v. Comm’r, 176 F.2d 141 (6th Cir. 1949). It is interesting to 
compare with this decision an earlier case where the tenant was required to advance 
$125,000 as security for the performance of its obligations. The lessor was to have 
unrestricted use of the fund during the term but was obligated to refund the payment 
upon expiration of the lease. The court concluded that the advance did not constitute 
income in the year of receipt. Warren Service Corporation v. Comm’r, 110 F.2d 723 
(2d Cir. 1940). 
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ance of the lessee’s obligations. The payment was described as a security 
deposit which was not to be applied as rent and an obligation was imposed 
upon the lessor to repay the sum advanced. In accordance with the terms of 
the lease, repayment was actually made at dates and in amounts which 
matched the rentals due under the lease. It was held that the advance pay- 
ment constituted a bona fide security deposit which was not taxable as rent 
in the year of receipt.** In the second case, the advance payments were 
made under an original lease which provided that the sums were to apply 
upon the rental for the term. A few months later, the parties executed an 
amended lease to provide that the advance payments should constitute 
security deposits only, subject to terms and conditions substantially identical 
to those contained in the lease involved in the first case. Repayment in 
matching amounts and on matching dates was also provided for in the second 
case. But in the second case, the parties had amended the original lease for 
the express purpose of avoiding taxation of the advance payments as rent 
in the hands of the lessor. The court concluded that the amended lease did 
not affect the purpose for which the payments were originally made and 
that the advances were taxable as rent in the year received. ** 


One might venture the conclusion that careful draftsmanship will re- 
move the risk of taxability of deposits in the year of receipt. But reflection 
upon the decisions in this area indicates that care in draftsmanship will not 
insure against the possibility of litigation to establish its efficacy. One com- 
mentator has suggested that the treatment of advance deposits as income 
in the year of receipt may not prove as disadvantageous as claimed in view 
of continually increasing tax rates.** But where avoidance of taxation is 
considered essential, it may be accomplished either by depositing the fund 
in escrow or by placing the lessor’s obligation to repay at the end of the 
term in the form of a negotiable interest bearing note. 


Lessee’s Notes As Security 


There are instances where the lessee is required to deliver promissory 
notes to secure future rentals due under the terms of the lease. This im- 
mediately gives rise to a question as to whether the notes constitute taxable 
income in the year of receipt in the same manner as advance payments. It is 
the general rule that notes received as compensation for personal services *° 
or upon the sale of property *” constitute the equivalent of cash to the extent 
of their fair market value. In the only case to be found directly involving 
a lessee’s notes, it was held that the parties merely intended that the notes 


2 John Mantel, 17 T.C. 1143 (1952). 

* Jack August, 17 T.C. 1165 (1952). 

* Tax Notes, 38 A.B.A. J. 696 (1952). 

*U.S. Treas. Reg. 111, § 29.22(a)-4 (1943). 

*" Id. § 29.44-4. Notes received by the vendor are not treated as the equivalent of 
cash, however, where the gain on the transaction is reported on the installment basis. 
Int. Rev. Cone, § 44(b). 
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should serve as additional evidence of the obligations of the tenant expressed 
in the lease. In its decision the court expressly stated that the contrary 
rule relating to notes received in the sale of property or as payments for 
personal services is not applicable to the lessor-lessee transaction. But it is 
questionable whether a landlord today can safely rely upon this decision. 
In recent litigation, the Bureau has gone so far as to press the proposition 
that the mere contractual obligation of a purchaser of property is the 
equivalent of cash and should be included in the vendor’s income in the year 
of sale. ** This position has not found favor with the courts. But the “fact 
that the Commissioner has been willing to go so far suggests that he may not 
overlook an opportunity to tax the lessee’s notes as income of the lessor in 
the year received, particularly in view of the generally accepted treatment 
of notes as the equivalent of cash. Where the lessor desires the added 
security of the lessee’s notes, it would probably be advisable to arrange for 
delivery of the notes in escrow to be collected as they mature and the 
proceeds remitted to the lessor. In this manner, since the lessor would have 
no dominion over the instruments, the notes could not be considered the 
equivalent of cash in the year of receipt. *° 


LEASES WITH OPTIONS TO PURCHASE 


Real estate leases which include options to purchase present difficult 
tax problems. The difficulty lies in determining whether the amounts re- 
ceived by the lessor constitute rental income or proceeds from the sale of 
property. If the transaction is treated as a lease until exercise of the option, 
the lessor-vendor will realize ordinary rental income during this period which 
might otherwise have constituted a nontaxable recovery of basis or capital 
gain. The contrary is true of the lessee-purchaser. For him the problem is 
one as to whether his periodic payments, until exercise of the option, are 
deductible as rent or are to be capitalized as payments of purchase price. 
In the latter event, he is limited to a depreciation deduction. 


Advance Payments 


That the tax treatment of a particular transaction is not readily pre- 
dictable is well illustrated by two recent decisions. Both involved a question 
as to the proper treatment of an advance payment received by the lessor 
upon execution of a lease with an option to purchase. In the first case, the 
lessor negotiated a twenty-five year lease upon the understanding that the 
property could be purchased by the lessee at a total cost of $125,000. The 
transaction, as finally consummated, provided that the lessee should pay 
$25,000 upon execution of the lease. The lease provided for rental pay- 
ments equivalent to 44% per annum on $100,000. The lease included an 


* Nina J. Ennis, 17 T.C. 465 (1951). 
*” McLaughlin v. Comm’r, 113 F.2d 611 (7th Cir. 1940). 
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option to purchase for a consideration of $100,000, exercisable six months 
after the lessor’s death. The question presented was the proper treatment 
of the $25,000 payment made upon execution of the lease. The taxpayer 
contended that it was actually intended as consideration for the option and 
applicable to the purchase price in the event the option were exercised. 
But the court concluded that the sum was taxable as ordinary income in the 
year of receipt, apparently on the ground that the advance payment was in 
the nature of a bonus for the lease. *° 

In the second case, a lump sum payment of $120,000 was made to the 
owner of the property in 1946 upon execution of a ninety-nine year lease. 
It was expressly provided in the lease that this payment was in consideration 
of an option to purchase which was exercisable during the years 1960 to 
1965. The option clause fixed the purchase price at $500,000 and provided 
that the $120,000 should apply on the purchase price in the event the 
option were exercised. The lessor anticipated using the proceeds from the 
option to liquidate an outstanding mortgage upon the property. The 
corporation-lessor carried the item in its financial statements as a deferred 
obligation under the caption “Option to Purchase.” It was the Commis- 
sioner’s contention that the payment was actually in the nature of prepaid 
rental taxable in the year of receipt. But the court held that the payment 
clearly constituted consideration for the option and was not taxable until 
the option was exercised or had expired. ** Until that time, the true nature 
of the payment could not be definitely established. ** It is apparent that the 
distinction between these two cases is essentially one of form and that careful 
draftsmanship could have avoided the adverse tax consequences suffered 
by the first lessor. 

The lessee’s position with respect to advance payments which may be 
applied either to future rentals or to the purchase price of the property upon 
exercise of an option to purchase is corollary to that of the lessor. Accord- 
ingly, it has been held that the lessee may not take a current deduction for 
a payment of this type since the true character of the payment cannot be 
determined until its ultimate disposition has been ascertained. ** 


* Estate of Mary G. Gordon, 17 T.C. 427 (1951), affirmed (6th Cir. December 5, 
1952) 5 CCH 1953 Fen. Tax Rep. {| 9149. In a similar case, the lessor-owner accepted 
an advance payment of $8,200 upon execution of a 10-year lease. The advance payment 
was to serve as security for performance of the lessee’s obligations and to apply upon 
the rental for the last five months of the term. It was further provided that if the lessee 
exercised an option to purchase included in the lease, the advance payment should apply 
on the purchase price. The payment of $8,200 was held taxable income in the year of 
receipt. Gilken Corporation v. Comm’r, 176 F.2d 141 (6th Cir. 1949), affirming 10 T.C. 
445 (1948). 

“CC. V. L. Corporation, 17 T.C. 812 (1951), Non-Acq. 1952-1 Cum. Butt. 5. 

“ Virginia Iron Coal & Coke Co. v. Comm’r, 99 F.2d 919 (4th Cir. 1938), cert. 
denied, 307 U.S. 630, 59 Sup. Cr. 833 (1939.) 

* Minneapolis Security Building Corporation, 38 B.T.A. 1220 (1938). 
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Lease-Purchase Agreements As Sales 


In the preceding cases, it is reasonably clear that the parties did not 
intend a sale at the time the leases were executed. In another group of cases, 
the contrary is true for the record discloses that each transaction was the 
product of an offer to sell or an offer to purchase. For various reasons, 
the transactions were finally cast in the form of leases with options to 
purchase. The lessor-vendor is, of course, confronted with the contention 
that the payments made by the lessee-purchaser constitute rental payments, 
taxable as ordinary income, until the option to purchase has actually been 
exercised. Where the intent to effect a sale has been established, as for 
example, where a deed has been placed in escrow contemporaneously with 
the execution of the lease, ** or where the taxpayer follows a regular plan 
of selling real estate through lease-purchase agreements, ** the courts have 
recognized the transactions as sales. 


In these latter cases the vendor-lessor has been permitted to report the 
periodic payments on the installment basis as sales proceeds. But the vendor- 
lessor must not overlook the necessity of electing the installment method in 
his return for the year of sale. Failure to do so may result in taxing the 
entire gain in the year the lease-purchase agreement is closed. In a recent 
case, the sale was consummated in the form of a lease-purchase agreement to 
facilitate repossession in the event of the purchaser’s default. The lease was 
for a term of fifteen years and the payments thereunder were to apply upon 
the purchaser’s installment notes. The purchaser’s notes and the vendor’s 
deed were placed in escrow upon execution of the lease. In his first tax 
return following the execution of the lease, the vendor-lessor erroneously 
reported the rental payments as rental income. Subsequently, the Commis- 
sioner assessed a deficiency on the ground that there had been a sale and 
that the entire gain was taxable in the year the transaction was consummated. 
It was his position that the taxpayer, being on a cash basis, had received 
the purchaser’s notes in the full amount of the purchase price and had failed 
to elect the installment method in the return filed for the year of sale. The 
Tax Court sustained the Commissioner. ** Although the principle requiring 
election of the installment method in the return filed for the year of sale is 
well established, *” it should be noted that the court was in error in applying 
it to the particular facts. Since the instruments were held in escrow, the 
taxpayer could not properly be deemed to have received the purchaser's 
notes, either actually or constructively. ** 


* Alexander W. Smith, Jr., 20 B.T.A. 27 (1930). 

* E. G. Robertson, 19 B.T.A. 534 (1930). 

* Joe W. Scales, 18 T.C. No. 153 (1952). 

* Pacific Nat. Co. v. Welch, 304 US. 191, 58 Sup. Cr. 857 (1938); W. T. Thrift, Sr., 
15 T.C. 366 (1950). 
*See note 29, supra. 
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Where the transaction is determined to be a sale and purchase, the 
lessee is denied any deduction on account of periodic payments. ** The 
lessee is deemed to be acquiring an equity in the property and consequently 
the payments constitute capital expenditures. *° In these cases the lessee- 
purchaser has been limited to depreciation deductions with respect to the 
improvements upon the property. ** 


IMPROVEMENTS BY THE LESSOR 
Lessor’s Depreciation 


The cost of permanent improvements erected by the lessor is generally 
depreciable over their estimated useful life. The fact that the premises may 
be leased for a term in excess of the useful life of the improvements does not 
require extension of the period for depreciation. ** 


Demolition of Improvements. Improvement of the leased premises often 
involves demolition of an existing structure and presents a problem as to the 
disposition of the balance of the undepreciated cost of the old building. 
The following rules have been established by the cases dealing with this 
question. If the lessor purchased the property with the intention of remov- 
ing the existing improvements, the portion of the purchase price allocable to 
the improvements and the cost of removal must be capitalized as costs of the 
land. *® Where the lessor, after acquisition of the property, decides to 
replace the existing improvements, the undepreciated cost of the old building 
and the razing expenses incident thereto are capitalized as part of the cost 
of the new structure. ** A third rule is applicable where the lessor, to obtain 
a lease, authorizes the lessee to remove and replace the building. In that 
event, the undepreciated cost of the old structure is considered a part of the 
cost of acquiring the lease and must be amortized by the lessor over the term 
of the lease. * 


Improvements Erected by the Lessor as Life Tenant. Recent litigation 
has highlighted the question as to the depreciation allowable to a life tenant 


*® Steve Lodzieski, 3 T.C.M. 1056 (1944); Robert A. Taft, 27 B.T.A. 808 (1933); 
Alexander W. Smith, Jr., 20 B.T.A. 27 (1930). 

“In these cases the courts apply the statutory restrictions which limit allowable 
deductions to rentals “of property to which the taxpayer has not taken or is not taking 
title or in which he has no equity.” Int. Rev. Cope, § 23(a) (1) (A). 

“Robert A. Taft, 27 B.T.A. 808 (1933); Alexander W. Smith, Jr. 20 B.T.A. 27 
(1930). 

“Lamson Bldg. Co. v. Comm’r, 141 F.2d 408 (6th Cir. 1944). 

“U.S. Treas. Reg. 111, § 29.23(e)-2 (1943); Union Bed & Spring Co. v. Comm’r, 
39 F.2d 383 (7th Cir. 1930). 

“Comm’r v. Appleby’s Estate, 123 F.2d 700 (2d Cir. 1941); Henry Phipps Estates, 
5 T.C. 964 (1945), Non-Acq., 1946-2 Cum. Bull. 6. 

“ Anahma Realty Corporation v. Comm’r, 42 F.2d 128 (2d Cir. 1930), cert. denied, 
282 U.S. 854, 51 Sup. Cr. 31 (1930); Young v. Comm’r, 59 F.2d 691 (9th Cir. 1932), 
cert. denied, 287 US. 652, 53 Sup. Ct. 116 (1932). This rule was recently applied where 
the lessor demolished the building upon the premises to lease the property ter a parking 
lot. Laurene Walker Berger, 7 T.C. 1339 (1946), Acq., 1947-1 Cum. Bull. 1. 
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lessor who erects improvements having a useful life in excess of his life ex- 
pectancy. The Code provides that “in the case of property held by one 
person for life with remainder to another person the [depreciation] 
deduction shall be computed as if the life tenant were the absolute owner of 
the property and allowed to the life tenant.”** In view of this provision 
which was adopted in 1928, there would seem to be little question that the 
useful life of the improvements, rather than the life expectancy of the life 
tenant, should govern. In the particular case, the life tenant erected im- 
provements at the age of seventy-three. Her life expectancy was 7.26 years 
and the new building had an estimated useful life of fifty years. It was the 
taxpayer’s position that the statute was intended to apply only to improve- 
ments existing at the time the life interest was acquired and not to im- 
provements subsequently constructed by the life tenant. In reliance upon 
two cases squarely in point which antedated the present statutory 
provisions, ** the taxpayer contended that by her added investment she had 
purchased a life interest in the new building, the entire cost of which should 
be amortized over her remaining life expectancy. Upon the basis of the 
committee reports relating to the statutory amendment of 1928, the court 
concluded that Congress clearly intended that the life tenant should be 
treated as if he held a fee interest in the property and that depreciation 
should be determined by the useful life of the added improvements. ** 


The incidental gift and estate tax consequences should also be noted. 
Construction by a life tenant of improvements having a useful life in excess 
of his life expectancy will result in a taxable gift to the extent of the present 
value of the remainder interest in the improvements. “® This constitutes a 
gift of a future interest and the annual per donee exclusion of $3,000 will 
not be available. *° Furthermore, addition of the improvements may create 
estate tax liability where none previously existed with respect to the 
property. If the lessor’s life interest in the property were acquired from 
another party, nothing generally would be includible in the life tenant’s 
gross estate at death. But erection of improvements by the life tenant 
constitutes a transfer with retention of a life interest so that the value of the 
improvements at the death of the life tenant would be includible in his gross 
estate under the specific provisions of the Code. ** 


“Int. Rev. Cone, § 23(1). 

“Grant v. Rose, 32 F.2d 812 (N.D. Ga. 1929); Caroline T. Kissel, 15 B.T.A. 
705 (1929). 

*Penn v. Comm’r, 199 F.2d 210 (8th Cir. 1952), affirming 16 T.C. 1497 (1951). 

“Smith v. Shaughnessy, 318 U.S. 176, 63 Sup. Ct. 545 (1943). 

Int. Rev. Cope, § 1003 (b) (3). 

* Rhodes v. Comm’r, 41 B.T.A. 62 (1940), affirmed, 117 F.2d 509 (8th Cir. 1941). 

“Int. Rev. Cope, § 811(c)(1)(B). The improvements erected by the life tenant 
would also be taxable under the Illinois inheritance tax as a transfer intended to take 
effect in possession or enjoyment at or after death. People v. Forman, 322 Ill. 223, 153 
NE. 376 (1921). 
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IMPROVEMENTS BY THE LESSEE 


As pointed out in a previous article, the lessee is often required by the 
terms of the lease to construct improvements upon the leased premises or to 
replace existing structures. °* This is particularly true of long-term leases. 
The various problems posed by the lessee’s addition of improvements pertain 
to income of the lessor, depreciation deductions of the lessee, and basis of 
the improved property in the hands of a lessor who acquires his interest by 
inheritance. 


Lessee’s Improvements As Income of the Lessor 


Historical Development. The treatment of improvements erected by a 
tenant as income of the lessor has had an interesting development culminat- 
ing in legislation specifically dealing with the problem. The first cases 
presenting the question related to tenants’ improvements which had been 
erected prior to March 1, 1913. Subsequent to the adoption of the Sixteenth 
Amendment, the respective lessors acquired possession of the improved 
premises upon default and forfeiture by the lessees. The regulations at that 
time provided that where the lessee had erected improvements, the lessor 
realized taxable income upon termination of the lease measured by the value 
of the improvements at that date. * In each case it was held that there was 
no taxable gain upon repossession of the leased premises since any gain in 
respect of the improvements had been realized by the lessor at the time the 
buildings were completed. ** 


Thereafter the regulations were amended and finally alternative treat- 
ment was authorized which permitted the lessor at his election to report 
either: (1) the fair market value of the improvements as income in the year 
completed, or (2) allocate the depreciated value of the improvements as of 
the expiration of the lease over the entire term periodically as additional 
rental income. ** The next important decision was rendered in Hewitt 
Realty Co. v. Commissioner ** where an attempt was made to enforce the 
second alternative method set forth in these regulations. But the court held 
that the tenant’s improvements merely represented an increment in the value 
of the real estate which had not yet been severed from the original invest- 
ment in the property. For this reason, it was concluded that there had been 
no realization of income as required by the Sixteenth Amendment. The gist 
of this decision was that there could be no realization of income on account 
of the lessee’s improvements except by subsequent sale of the property or 


*Denz, Lease Provisions Designed to Meet Changing Economic Conditions, [1952] 
Law Forum 34, 363. 

“U.S. Treas. Reg. 33, § 50 (1917). 

* Miller v. Gearin, 258 Fed. 225 (9th Cir. 1919), cert. denied, 250 U.S. 667, 40 
Sup. Cr. 13 (1919); Cryan v. Wardell, 263 Fed. 248 (N.D. Cal. 1920). 
“U.S. Treas. Reg. 74, § 63 (1928). 
“76 F.2d 880 (2d Cir. 1935). 
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through future increased rentals after expiration of the lease. Three years 
later in 1938, the Supreme Court appeared to have adopted the rationale of 
Hewitt Realty Co. by holding that no income was realized by the lessor in 
the year the improvements were erected by the tenant. ** This was followed 
two years later, however, with a decision in which the court concluded that 
severance of gain was not necessary to realization of income. There it was 
held that income was realized by the lessor in the year in which the lease 
was terminated measured by the fair market value of the tenant’s improve- 
ments at the date of cancellation of the lease. °° 


It was at this point that Congress intervened and added the specific 
provisions now found in the code.* Section 22(b)(11) was added to 
provide that there should be excluded from gross income the value of the 
lessee’s improvements acquired upon termination of the lease. Corollary to 
this provision, Section 113(c) was added to provide that no adjustment shall 
be made in the basis of the property in the hands of the lessor on account 
of lessee’s improvements excluded from gross income by Section 22(b) (11). 
These provisions operate generally to defer the lessor’s realization of gain 
with respect to lessee’s improvements to the year in which the property is 
sold. 


It must be noted, however, that the statutory provisions do not entirely 
proscribe realization of income with respect to the tenant’s improvements. * 
The statutory exclusion is not applicable where the improvements are in- 
tended as payment of rent in kind. This is clearly recognized in the 
regulations which provide that “where the facts disclose that such buildings 
or improvements represent in whole or in part a liquidation in kind of lease 
rentals, the exclusion from gross income shall not apply to the extent that 
such buildings or improvements represent such liquidation. ** This provision 
was applied in a case recently presented to the Bureau. Under a five year 
lease of arid lands, the lessee, in lieu of rental payments, agreed to make cer- 
tain improvements including, among others, clearing and leveling the land, 
the installation of an irrigation system, and drilling of a well. The Bureau 
ruled that these improvements were intended as payment of rent in kind 
and that the lessor realized taxable income in the year the improvements 
were added measured by their fair market value.** From the standpoint of 
the lessor there was an advance receipt of rental income in kind. From the 
standpoint of the lessee, the cost of the improvements constituted capital 
expenditures amortizable over the term of the lease. 


* M. E. Blatt Co. v. United States, 305 U.S. 267, 59 Sup. Cr. 186 (1938). 

* Helvering v. Bruun, 309 U.S. 461, 60 Sup. Cr. 631 (1940). 

Rev, Acr 1942, § 115. 

“Section 22(b) (11) excludes only “income, other than rent, derived by a lessor 
. [from] . . . improvements made by the lessee.” 
”U.S. Treas. Reg. 111, § 29.22(b) (11)-1 (1943). 
“1. T. 4009, 1950-1 Cum. But. 13. 
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Cost of Lessee’s Improvements Shared by the Lessor. The above case 
was an extraordinary one. A more common situation is that where the land- 
lord shares the cost of the improvements with the tenant. Provision for 
sharing the cost is often effected by allowing the tenant to recoup all or a 
part of the cost by credits against the periodic rentals payable during the 
term of the lease. In these circumstances, the landlord will be deemed to 
have received in kind, in the year the improvements are added, an advance 
payment of rent in an amount equal to the total credits to be allowed the 
tenant over the balance of the term. It is as if the tenant had paid the lessor 
an equivalent lump sum in cash which the lessor invested in the improve- 
ments. 

Assume, for example, that a tenant under a ten year lease constructed 
during the first year at a cost of $15,000 improvements having an estimated 
useful life of twenty years. The annual rental is $5,000 and the lessee is to 
be allowed on account of the improvements a credit of $1,000 each year upon 
the rental due. In the first year of the lease, the lessor would receive $4,000 
cash rent. But he would be taxable upon an additional $10,000 representing 
the total credits allowable to the tenant over the entire term. The improve- 
ments made by the lessee during the first year are the equivalent of an 
advance cash payment in the amount of allowable credits. At the same 
time, the lessor would be deemed to have contributed $10,000 toward the 
cost of the improvements. On the facts stated, this investment would be 
depreciable by the lessor over the estimated useful life of the improvements 
at the rate of five per cent per year. 

Percentage leases with provisions for recoupment by the tenant of a 
part or all of the cost of the improvements may present different problems 
for the lessor, depending on the form of the lease. Where recoupment by 
the tenant is reasonably certain under a straight percentage lease with pro- 
vision for credit of a stipulated amount each year, the same tax results should 
follow as in the case of a fixed rental lease noted above. The difficulty under 
the percentage lease arises where the credit allowed to the tenant is con- 
tingent upon the rental reaching a specified minimum figure. To modify 
the original illustration, assume that the rental rate is 1% of net sales with a 
provision for credit of $1,000 per year upon rentals in excess of $5,000. If, 
on the basis of established business volume it is reasonably certain that full 
credit will be realized by the tenant, the same tax results should follow as 
above. But a contingent provision of this type is more likely to be adopted 
by the parties in cases where sales volume may vary substantially. Since the 
allowance of credits to the lessee are wholly contingent, the addition of the 
improvements by the tenant cannot be properly treated as an advance 
payment of rent in kind in the period in which added. Under these cir- 
cumstances, the lessor would realize periodically the gross amount of rental 
computed on a percentage basis. To the extent that a credit is allowed the 
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tenant, the lessor would be deemed to have made an investment in the im- 
provements which would be depreciable over their remaining useful life. “ 


The allowance of a credit to the lessee toward recovery of the cost of 
improvements will create no particular problem of tax accounting for the 
tenant irrespective of the type of lease. In any event, the lessee will be 
allowed an annual deduction for the cash rental paid to the lessor plus a 
proper amount for amortization of the cost of the improvements. 


There remains for consideration the lease which provides for a fixed 
rental and requires the lessee to erect improvements with no provision for 
recoupment of cost. Do the lessee’s improvements in that case constitute, to 
any extent, payment of rent in kind? As a general rule, in these circum- 
stances, the lessee’s improvements would not constitute additional rental 
income. There may be situations, however, where a contrary result would 
be warranted. If the lease were for a relatively short term and the rental 
were substantially less than the prevailing rental value of the premises, it 
might be established that the lessee’s improvements were intended as payment 
of additional rent in kind. 


Lessee’s Depreciation 


Regardless of the duration of the lease, the lessee is not allowed a de- 
preciation deduction with repect to improvements unless he has actually 
contributed to their cost. °° Where improvements are erected by the lessee 
upon the demised premises, the cost is depreciable by the lessee either over 
the useful life of the improvements or the balance of the term of the lease, 
whichever is the shorter.°° If there is a renewal option in the lease, the 
improvements are generally depreciable over the balance of the original 
term unless the circumstances indicate with reasonable certainty that the 
lease will be renewed. ** In that event, the cost is allocable over the balance 
of the original term plus the renewal period. * If the lessee should abandon 
the improvements during the taxable year, and prior to expiration of the 
lease an abandonment loss may be taken in the year of abandonment to the 


* To illustrate this point by using the modified illustration stated in the text, assume 
that the percentage rental totaled $6500 during the first year. Since this exceeds the 
minimum rental of $5,000, a credit of $1,000 would be allowed on the excess, and the 
lessor would receive a cash payment of $5500. But his rental income for the year 
would be $6500, the credit for improvements being treated as the receipt of income in 
kind. The same result would follow in subsequent years in which the credit was 
allowed except that the additional investment in improvements each successive year 
would be depreciable over a lesser period. 

“Weiss v. Wiener, 279 US. 333, 49 Sup. Ct. 337 (1929) (lessee holding 99-year 
lease renewable in perpetuity). 

“U.S. Treas. Reg. 111, § 29.23(a)-10 (1943). 

* Ibid. 

“Hens & Kelly, Inc., 19 T.C. No. 43 (1952); Fisher Brown, 9 T.C.M. 1054 (1950). 
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extent of the undepreciated balance of the improvements. °° Where the lease 
contains a purchase option which has been exercised during the year or 
which is reasonably certain to be exercised, the improvements are depreciable 
over their estimated usetul life. 7° 


Lease for an Indefinite Term. A limitation upon the lessee’s deprecia- 
tion deduction arises where the improvements are erected by the tenant 
while occupying the premiscs for an indefinite term. This usually occurs 
where the tenant is holding over on a month to month or year to year basis 
following the expiration of a fixed term. In these cases, the rule is well 
established that the improvements must be depreciated over their estimated 
useful life. In a recent case, the lessee erected permanent improvements 
while occupying the premises under a lease for a term of one year which 
contained a provision that the tenancy should continue after the expiration 
of the one-year term until terminated by either party upon thirty days’ 
notice. The lessee deducted the cost of the improvements in the year 
erected. It was his contention that the general rule was applicable and ‘that 
the cost was deductible over the term of the lease which expired during the 
current taxable year. But the court concluded that in view of the lease 
provisions the taxpayer was occupying the premises for an indefinite term 
and that the improvements must be depreciated on the basis of their estimated 
useful life.*? In another recent case, the tenant who occupied the premises 
on a month-to-month basis added improvements having an estimated useful 
life of ten years. Since the tenancy was for an indefinite term the court 
held that the expenditures must be capitalized and depreciation taken at the 
rate of 10% per year. ” 


A similar result was reached where substantial improvements were 
added by the tenant shortly prior to expiration of the current term. The 
taxpayer had occupied the particular premises since 1928. In 1936, when 
the current lease had twenty-seven months to run, the taxpayer expended 
approximately $100,000 for permanent improvements. The lease contained 
a renewal provision which provided for a month to month tenancy in the 
event the tenant held over without a written extension. Successive renewals 
from year to year were executed in writing following the expiration of the 
lease which terminated in 1938. The taxpayer depreciated the improve- 
ments over the estimated useful life of the equipment. In 1939, the tenant 
sold the improvements at a loss computed upon the undepreciated cost. The 
Commissioner took the position that the improvements in question should 
have been depreciated over the balance of the original term which would 
have substantially reduced the loss incurred in 1939. The court observed 


“Int. Rev. Cone, § 23(e); U.S. Treas. Reg. 111, § 29.23(e)-3 (1943); Emma C. 
McIlwaine, 11 T.C.M. 964 (1952); Fisher Brown, supra note 68. 

Leonard Refineries, 11 T.C. 1000 (1948). 

"Ehrlich v. Comm’r, 198 F.2d 158 (1st Cir. 1952), affirming, 10 T.C.M. 744 (1951). 

* Emma C. Mcllwaine, 11 T.C.M. 964 (1952). 
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that under the circumstances the tenant would not have expended substantial 
sums for improvements if it had not expected to continue occupying the 
particular premises beyond the expiration of the term. It was held that the 
taxpayer was a tenant for an indefinite period and that depreciation deduc- 


tions were governed by the useful life of the improvements. 


Lease from Related or Controlled Taxpayer. An added complication 
arises where the lessee erects improvements upon premises leased from a 
related or controlled taxpayer. The transaction will be more carefully 
scrutinized, but it does not follow that the lessee’s tenancy will invariably 
be considered one for an indefinite. term. Where substantial improvements 
are made under a short term lease with a related taxpayer, the courts will 
probably conclude that the tenancy was intended as one for an indefinite 
period and require depreciation over the estimated useful life of the im- 
provements. In one case the property was leased from the taxpayer’s wife 
for a five year term. The court concluded that the cost of the improve- 
ments was disproportionate to the short term and that depreciation must be 
based upon their estimated useful life.** In another case a similar result 
was reached where the premises were leased from a trust established for the 
benefit of the lessee’s children. The improvements were added when 
forty-three months remained of a five year term. The taxpayer held over on 
a month-to-month basis thereafter. It was concluded that the tenancy was 
for an indefinite period and that the improvements were depreciable on the 
basis of a 20-year estimated useful life. 7° 


In two other related taxpayer cases, the circumstances were held suf- 
ficient to warrant depreciation of the improvements over the term of the 
lease which was substantially less than the estimated useful life of the im- 
provements. In one, the taxpayer corporation erected a building having an 
estimated useful life of forty years upon premises leased for a term of ten 
years from a trust created for the benefit of the wives and children of the 
principal shareholders. The beneficiaries had the power to direct the 
trustee to renew the lease, but it was unlikely, for sound business reasons, 
that the term would be renewed. ** In the other case, the lessee corporation 
had leased certain property in 1937 under a seven year lease renewable for a 
like period. Two years later, the president of the corporation purchased the 
property. It was held that the improvements erected by the corporation 
were depreciable, in accordance with the general rule, over a period includ- 
ing the renewal term, rather than over their estimated useful life. *” 


Effect of Renewal Option. As indicated by the regulations, the mere 
existence of a renewal option in a lease does not alter the general rule that 


Standard Tube Co., 6 T.C. 950 (1946). 

™ Abraham Olshine, 8 T.C.M. 497 (1949). 

™ George E. Thurner, 11 T.C.M. 42 (1952). 

 Halsam Products Co., 11 T.C.M. 87 (1952). 

"1. E. Shunk Latex Products, Inc., 18 T.C. No. 121 (19§2). 
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the lessee’s improvements are depreciable over the original term if that is 
shorter than the useful life of the improvements. In two recent decisions, 
however, it has been suggested that renewal of the leases should be 
presumed. ‘* But in each case, the decision can be sustained on the ground 
that it was reasonably certain that there would be a renewal in view of the 
substantial expenditures made by the taxpayer. In any event, the taxpayer 
has the burden of proving the propriety of a claimed deduction. Con- 
sequently, he must establish the proper basis for depreciation and, where the 
issue is raised, this includes the burden of showing that a renewal of the 
lease is unlikely. * 


INHERITANCE OF LEASED PROPERTY 
Effect of Outstanding Lease on Depreciation 

Some interesting questions arise with respect to property acquired by 
the lessor by inheritance. Where the property is inherited free of an out- 
standing lease, the fair market value of the improvements thereon as of the 
date of death becomes the basis (tax cost) subject to depreciation over their 
estimated useful life. °° This allowance for depreciation is not altered by a 
subsequent lease of the premises. 

If there is an outstanding lease upon the inherited property, the im- 
provements thereon will be depreciated in the same manner. ** But a ques- 
tion arises as to whether the value of the lease at the date of death may be 
the subject of allowable depreciation. The lease may be an advantageous one 
carrying a rental rate in excess of the current rental market. In such a 
case, the outstanding lease would enhance the value of the property. On 
the other hand, it may carry a reduced rental which would adversely 
affect the market value of the property. In the leading case on this question, 
the decedent’s estate as successor lessor sought to amortize over the balance 
of the term the capitalized value of the rentals due under an advantageous 
lease. The estate proceeded on the theory that, in effect, it was in the 
position of a purchaser of a separate leasehold interest. But the court ruled 
that since the estate held the fee interest in the property, all interests merged 
in the fee and the estate held no separate interest which was subject to 
exhaustion. ®? This decision was followed in a recent case where the Tax 


* Union Electric Co. v. Comm’r, 177 F.2d 269 (8th Cir. 1949), affirming, 10 T.C. 
802 (1948); Alamo Broadcasting Co., 15 T.C. 534 (1950). 

*® Union Electric Co. v. Comm’r, 177 F.2d 269, 273 (8th Cir. 1949). 

“Int. Rev. Cone, § 113(a) (5). 

“It is assumed, at this point, that the improvements were not erected by the tenant. 

"Friend v. Comm’r, 119 F.2d 959 (7th Cir. 1941), affirming 40 B.T.A. 768 (1939), 
cert, denied, 314 US. 673, 62 Sup. Ct. 136 (1941). It is interesting to note that the 
estate did not assign any value to the improvements upon the property which had 
been previously erected by the tenant. The value of the ari ped at the date of death 
was dictund sabe to the land and the outstanding lease. As will be noted in the dis- 
cussion under the next caption, it would probably have been more advantageous to 
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Court not only denied amortization of the value of an outstanding lease but 
also held that no portion of the value of the property assignable to the 
lease could be allocated to the improvements upon the property. * 


If the lessor acquired his interest in the property as a life tenant or as 
a life beneficiary under a trust, allowable depreciation would generally 
be the same. This is true whether the property was subject to an outstand- 
ing lease at the date of acquisition or was leased subsequent to the death of 
the former owner. Depreciation would be allowed to the life tenant in the 
same manner as if he owned the fee.** A life beneficiary under a trust 
would be allowed depreciation in accordance with the provisions of the 
trust instrument and, in the absence of a specific provision, in proportion to 
his share of the income from the particular property. *° 


Property Previously Improved by the Lessee 


A troublesome question arises in the above situations where the property 
is subject to an outstanding lease at the date of death and there are improve- 
ments upon the property which have been erected by the tenant at his own 
expense. Does the one who succeeds to the original lessor’s interest, either 
as owner of the fee or as life tenant or life beneficiary acquire a right to 
depreciate these improvements? As previously observed, the ancestor would 
generally have had no depreciable interest in the improvements since he 
had neither an investment in the improvements nor a tax cost arising from 
the treatment of the improvements as income. ** Does his death create a 
greater right in those who succeed him? 


The decisions on this point leave the question unsettled. The Tax 
Court has held that the improvements take a date of death value as a basis 
under Section 113(a)(5) and are depreciable by the new owner over their 
estimated useful life. ** But the circuit courts of appeals have taken a more 
limited view. In the Pearson case, the Tax Court was reversed on the 
ground that there was inadequate proof that the improvements actually had 


allocate the date of death value solely between the land and the improvements. It 
should be added that if the heir inherits only a leasehold interest, the date of death value 
is amortizable over the balance of the lease. Estate of Hobbs, 16 T.C. 1259 (1951). 

* Mary Young Moore, 15 T.C. 906 (1950); cf. Martha R. Peters, 4 T.C. 1236 
(1945). In Mary Young Moore, supra, the taxpayer probably jeopardized his deprecia- 
tion deduction with respect to improvements previously erected by the tenant by 
allocating any portion of the date of death value of the property to the outstanding 
lease. 

“Int. Rev. Cope, § 23(1). 

* Ibid. 

“See page 612, supra. 

* Mary Young Moore, 15 T.C. 906 (1950); J. Charles Pearson, Jr. 13 T.C. 851 
(1949); Charles Bertram Currier, 7 T.C. 980 (1946). The Tax Court has also held that 
an outstanding lease which permits the lessee to recoup the cost of oe by 
credits against future rentals does not decrease the date of death value of the property. 
Harriet M. Bryant Trust, 11 T.C. 374 (1948). 
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a value at the date of death over and above the value attributable to the 
land. ** The taxpayer was relying upon the estate tax valuation of the 
property as the basis for depreciation. But the court pointed out that the 
record disclosed that the estate tax valuation of the property was based upon 
the capitalized rental value of the land exclusive of improvements. It may 
be concluded from this decision that the question of depreciation by the 
heir should be anticipated at the time the federal estate tax return is filed by 
assigning a proper proportion of the date of death value to the improve- 
ments. This should obviate the adverse result in the Pearson case. 


In another court of appeals decision, depreciation was denied to the 
heir on the ground that since the lease was for a term in excess of the 
estimated useful life of. the building, no value could be properly assigned 
thereto at the date of the decedent’s death. *® It is submitted that this 
decision is wrong in principle for the value of the fee interest in the property 
at the date of the prior owner’s death necessarily reflects the value of the 
improvements thereon whether erected by the lessor or lessee. 


CANCELLATION OF THE LEASE 


The cancellation of a lease presents a question as to the proper tax 
treatment of the consideration paid or received by either party upon cancel- 
lation and the disposition of unamortized costs relating to the cancelled lease. 
There is also a special problem which arises in the case of cancellation of the 
lease by merger where the lessee during the term of the lease acquires the fee 
interest in the property. 


Tax Consequences to the Lessor 


Tax treatment of the consideration paid by the lessor to the lessee for 
cancellation of the lease turns on the purpose for which the lessor desires 
possession of the premises. If possession is for direct use of the property in 
the lessor’s own business, the payment to the lessee is amortizable over the 
balance of the term of the lease. If possession is for the purpose of con- 


*Comm’r v. Pearson, 188 F.2d 72 (5th Cir. 1951), cert. denied, 342 US. 861, 72 
Sup. Cr. 88 (1951). 

® First Nat. Bank of Kansas City v. Nee, 190 F.2d 61 (8th Cir. 1951), 37 Corn. L.Q. 
323 (1952). 

* Harriet B. Borland, 27 B.T.A. 538 (1933). At first it had been held that payment 
by the lessor for cancellation of the lease was deductible in the year of cancellation as 
an ordinary business expense on the ground that under the doctrine of merger the 
leasehold was extinguished by merger in the fee. For this reason the interest acquired 
by the lessor from the lessee could not be considered to extend beyond the end of the 
taxable year. Higginbotham-Bailey-Logan Co., 8 B.T.A. 566 (1927). But this rule was 
soon repudiated with the Tax Court taking the position that the lessor acquired a 
right to ion for the —— term of the cancelled lease the cost of which was 
amortizable over that period. Henry B. Miller, 10 B.T.A. 383 (1928). 
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structing a new building or of selling the property, the consideration paid 
to the lessee is added to the cost of the new building ® or to the basis of the 
property, *? as the case might be. 


Where cancellation by the lessor is for the purpose of obtaining a new 
lease with another tenant, a problem arises as to whether the consideration 
paid to the former tenant is amortizable over the unexpired term of the old 
lease or over the full term of the new lease. In the only case squarely 
deciding this issue, the court held that the cancellation payment constituted 
a cost of acquiring the new lease and was amortizable over the term of the 
new lease. ** In the particular case, the old lease had more than four years to 
run whereas the new lease was for a term of only one year with an option to 
renew. The court passed over the renewal option and permitted deduction 
of the cancellation cost in the first year of the new lease. Since the rental 
for the first year of the new lease was substantially in excess of the cancella- 
tion cost of the old lease, the lessor realized an immediate tax recovery of 
the cancellation cost. But this would not always follow, for if the term 
of the new lease were relatively long in relation to the unexpired term of 
the old lease, the lessor’s tax recovery of the cancellation costs would be 
spread over a much longer period. Since the cancellation of the old lease 
is for the purpose of obtaining possession for the unexpired portion of the 
term, a strong case can be made for amortizing the cost over that period 
whether the lessor uses the property directly in the production of income or 
indirectly by leasing the premises to another. The point is not so clearly 
settled as to foreclose the latter result. 


Where the situation is reversed and the lessor receives payment from 
the lessee for cancellation of the lease, the amount received constitutes ordi- 
nary income to the lessor. This was the holding in the Hort case where it 
was settled that the consideration received by the lessor upon cancellation 
of the lease is in the nature of rent—that is, compensation for probable loss 
of future rental income rather than proceeds from the sale of a capital 
asset. °° 


Any costs incurred by the lessor in the acquisition of the old lease, 
such as commissions, legal expenses, etc., which are unamortized at the date 
of cancellation would be handled in the same manner as payments made by 
the lessor to the lessee. If the lessor received payment from the lessee as 


* Business Real Estate Trust of Boston, 25 B.T.A. 191 (1932). 

"Shirley Hill Coal Co., 6 B.T.A. 935 (1927). 

* Wells Fargo Bank & Union Trust Co. v. Comm’r, 163 F.2d 521 (9th Cir. 1947), 
reversing, 7 T.C. 556 (1946). The Tax Court had held that the cancellation cost was 
amortizable over the unexpired term of the old lease. 

“In an earlier case, where the cancellation was to permit execution of a new 
lease, the commissioner conceded that the cancellation cost was amortizable over the 
unexpired portion of the old lease. Manhattan Life Insurance Co., 28 B.T.A. 129 
(1933), reversed on other grounds, 71 F.2d 292 (2d Cir. 1934). 

* Hort v. Comm’r, 313 U.S. 28, 61 Sup. Ct. 757 (1941). 
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consideration for cancellation of the lease, the lessor’s unamortized leasehold 
costs would be deductible in the year of cancellation. 


Tax Consequences to the Lessee 


Payment made by the lessee to the lessor for cancellation of the lease 
constitutes a deductible loss or business expense in the year in which paid 
or incurred. ** Any unamortized expenses relating to the original acquisi- 
tion of the lease are similarly deductible in the year of cancellation including 
the unamortized cost of the lessee’s improvements. * 

The leasehold interest of the lessee constitutes depreciable property 
used in a trade or business. ** If the lessee assigns his lease for consideration 
to a third party, there is a “sale or exchange” ® and, if held for more than six 
months, the gain thereon is taxable as capital gain under Section 117(j). But 
where the lessee surrenders his lease to the lessor for consideration a question 
arises as to whether there is a “sale or exchange” since the leasehold merges 
in the fee and is extinguished by the transaction. In a recent case it was 
held that the surrender of the leasehold to the lessor constitutes a “sale” and 
that the lessee is entitled to report the proceeds as capital gain. The un- 
amortized expenses relating to the lease including the unamortized cost of 
the lessee’s improvements would represent the cost or basis of the leasehold 
and would be deducted in determining the lessee’s gain or loss upon 
cancellation. 


Acquisition of the Fee Interest by the Lessee 


Where the lessee, during the term of the lease, acquires the fee interest 
in the property, there is an unsettled question as to the treatment of un- 
amortized leasehold costs and costs relating to the acquisition of the out- 
standing fee interest. The question turns on whether the merger doctrine is 
to be strictly applied. If it is, the leasehold merges in the fee and all unamor- 
tized expenses of the leasehold become a part of the cost of the fee interest. 
In the first case to present this problem, the lessee acquired a ninety-nine 
year lease in 1927 at a cost of $20,000. In the following year, the taxpayer 
purchased the fee interest and claimed a deduction for the unamortized 
portion of the cost of the lease. The deduction was denied on the ground 
that the leasehold was extinguished by merger in the fee and that the 
unamortized cost of the lease became part of the cost of the fee interest. ?* 
A similar result was reached in another case where the lessee, holding under 


* Cassatt v. Comm’r, 137 F.2d 745 (3d Cir. 1943), affirming 47 B.T.A. 400 (1942). 

* Ibid. 

™ Claire A. Pekras, 2 T.C.M. 195 (1943), affirmed per curiam, 139 F.2d 699 (6th 
Cir. 1943), cert. denied, 322 US. 739, 64 Sup. Ct. 1056 (1944). 

* Walter H. Sutliff, 46 B.T.A. 446 (1942). 

“Isadore Golonsky, 16 T.C. 1450 (1951), affirmed, 5 CCH 1952 Feo. Tax Rep. 
{ 9553 (3d Cir. 1952). 
* Henry Boos, 30 B.T.A. 882 (1934). 
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a lease from a life tenant, purchased the life tenant’s interest in consideration 
of an agreement to pay the life tenant an annuity for life. Later in the same 
year the lessee acquired the interest of the remainderman. Thereafter, the 
taxpayer claimed a deduction for the annuity payments regularly made to 
the former life tenant. In reliance upon the merger doctrine, it was held that 
these payments constituted non-deductible capital expenditures to be in- 
cluded in the cost of the fee. 1°? 


In the most recent decision involving this problem, the taxpayer con- 
structed a hotel upon land held under a long-term lease renewable in 
perpetuity. The lease provided for an annual rental of $25,000 per year and 
had eighty years to run. In 1941, the taxpayer purchased the fee interest at 
a cost of $441,200 and claimed a portion of this cost as a deductible business 
expense. By uncontradicted evidence, the taxpayer established that the value 
of the land did not exceed $200,000, that the rent was excessive by at least 
$15,000 per year, and that the fee interest was acquired solely for the purpose 
of escaping the burdens of an onerous lease. The Tax Court considered the 
merger doctrine applicable and denied the deduction.*** But on appeal, 
without discussion of the merger theory, it was held that the excessive 
portion of the purchase price was, in effect, payment by the lessee for can- 
cellation of the lease and deductible as a business expense. ?° 


The fallacy of this latest decision is apparent when it is considered that 
the lessee paid no more for the property than a third party investor would 
have paid. Ifa third party had purchased the property, no deduction would 
have been allowed for the premium price attributable to the favorable out- 
standing lease.’°* Instead, the entire purchase price would have been al- 
locable to the land and the improvements thereon. *°* Fundamentally, this 
result would have been more desirable even though the lessee had pre- 
viously erected the improvements at his own expense. When the lessee 
purchased the fee interest, he was actually purchasing the lessor’s interest in 
both the land and the improvements—that is, to say, the market value of 


2 Citizens Nat. Bank of Kirksville, Mo. v. Comm’r, 122 F.2d 1011 (8th Cir. 1941), 
affirming, 42 B.T.A. 539 (1940). It should be noted that there is contrary authority in 
the decisions relating to the acquisition by a remainderman of an outstanding life 
interest. In these cases, the remainderman has been allowed to amortize the cost of 
acquiring the life interest over the life expectancy of the life tenant. At this point, 
however, it would be unwise to rely upon these decisions. Bell v. Harrison, 108 F. Supp. 
300 (N.D. Ill. 1952) appeal pending, 7th Cir.; H. Edward Wolff, 7 T.C. 717 (1946). 

** Cleveland Allerton Hotel, Inc., 6 T.C.M. 498 (1947). 

™ Cleveland Allerton Hotel, Inc. v. Comm’r, 166 F.2d 805 (6th Cir. 1948). 

*® McCulley Ashlock, 18 T.C. 405 (1952); Annex Corp., 2 T.C.M. 167 (1943). In 
a recent article, it has been contended that the purchaser of property subject to a favor- 
able outstanding lease should be allowed to depreciate a portion of the cost of the 
pro over the term of the leasehold as premium paid therefor. Rubin, Depreciation 
of Property Purchased Subject to a Lease, 65 Harv. L. Rev. 1134 (1952). 

* McCulley Ashlock, 18 T.C. 405 (1952); Adda, Inc. 9 T.C. 199 (1947), affirmed 
on other grounds, 171 F.2d 367 (2d Cir. 1948). 
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the lessor’s interest reflected the combined income producing capacity 
of the land and the improvements thereon. 


FARM LEASES 


The lessor and lessee under a farm lease are subject, for the most part, 
to the same tax rules which are applicable to any lessor or lessee of real 
property. There are a few problems, however, relative to crop share leases 
which warrant special attention. 


Reporting Rental Income 


Where the farm lease provides for cash rental, the lessor reports the 
rental income in the period in which received or accrued depending upon 
whether he is on a cash or accrual basis. The tenant’s rental deduction is 
similarly determined. In the case of a crop share lease, the portion of the 
crop allocable to the landlord does not enter into the lessee’s taxable income 
either as income or as a deduction. Where the landlord reports income on 
an accrual basis, his share of the year’s crop is included in income in the 
year in which harvested to the extent of the sales proceeds if sold, or the 
inventoried value if on hand at the end of the year. But where the lessor 
is on a cash basis, the crops are returned as income only in the year in which 
sold. 1°? This is contrary to the general rule that income received in kind by 
a cash basis taxpayer is to be reported in the year of receipt to the extent 
of the fair market value of the property received.*°* This exception per- 
mits the cash basis lessor to choose the most advantageous tax year by either 
selling or holding the property as he sees fit. He may also shift income 
from one year to another through a bona fide sale on credit with delivery in 
the current crop year and payment to be made in the following year. ‘°° 


Crop Shares and Death of Lessor 


The death of a lessor who has leased his farm on a share crop basis 
presents a nice question as to the income tax treatment of unsold crops. The 
tax consequences vary depending on whether the lessor is on a cash or 
accrual basis and whether the crops are harvested or unharvested. 

Assume that at the date of death 2,000 bushels of corn are on hand as 
the lessor’s share of the current year’s crop. If the deceased landlord is on 
an accrual basis, the corn is included in his ending inventory and taxed as 
income in his last return. Upon subsequent sale by his personal representa- 
tive, gain or loss will be determined upon the basis of the date of death 


*' “Rents received in crop shares shall be returned as of the year in which the crop 
shares are reduced to money or the equivalent of money.” U.S. Treas. Reg. 111, 
§ 29.22(a)-7 (1943). Consequently, the cash basis landlord farmer reports income in the 
same manner as the cash basis operating farmer. 

™ U.S. Treas. Reg. 111, § 29.22(a)-1 (1943). 

J. D. Amend, 13 T.C. 178 (1949). 





——— 
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value of the grain. It is apparent that where the deceased lessor is on an 
accrual basis, none of the income attributable to harvested crops will escape 
tax. 


If the lessor is on a cash basis, however, nothing is includible in his 
last return with respect to harvested crops on hand. The only question in 
this case is whether the harvested and unsold crops fall within Section 126 
so that the entire proceeds upon subsequent sale will be taxed as income 
to the personal representative or heir. This turns on whether the decedent’s 
successor is considered to have acquired “property” or a “right to income” 
from the decedent at death. If.he has acquired “property” from the de- 
cedent, the produce unsold at the date of death will take a date of death 
value as basis and gain or loss upon subsequent sale by the executor or heir 
will be determined with reference to this figure. In that case, the income 
relating to the grain escapes taxation. On the other hand, if the unsold grain 
is considered a “right to income”—uncollected rent—the entire proceeds 
realized upon disposition will constitute ordinary income. A few years ago, 
the latter view was apparently followed by the Bureau. In more recent 
years, it is understood that Bureau representatives have accepted the 
“property” concept and have permitted the date of death value to govern 
in the determination of gain upon sale by the decedent’s estate.*° The 
author has been informed that some attorneys follow the practice of listing 
crops on hand at the date of death in the federal estate tax return at the 
value realized by sale. Since this valuation governs basis, there is no gain or 
loss for income tax purposes. 


Unharvested or growing crops present a different problem. Growing 
crops would not be included as income in the final return of either a cash 
or accrual basis taxpayer. But the subsequent harvesting and sale of the 
crops by successors of the deceased lessor results in the realization of or- 
dinary income in the regular course of farming. The only question to con- 
sider is the determination of gain. Growing crops, whether those of an 
operating farmer or landlord farmer, are includible in the gross estate at 
death and are valued separately from the land.*** This value becomes an 
item of cost (basis) to be added to the expense of raising the crop to matur- 
ity in determining the amount of income realized from the crop by the 
personal representative or heir. The value to be placed upon the growing 
crops should be determined with reference to the investment in seed, 


™ Gain realized upon sale of the grain by the personal representative or legatee 
who acquires no interest in the farm would be taxed as capital gain. But if the grain 
passes to a legatee who also acquires an interest in the land with the intention of operat- 
ing the farm, gain on the sale may be taxed as ordinary income realized in the regular 
course of business. Grain fed to cattle or poultry by the personal representative or 
heir constitute deductible farming expenses to the extent of the fair market value of the 
grain at the date of death. 
™ U.S. Treas. Reg. 105, § 81.10(h) (1942); W. S. Peebles, 5 B.T.A. 386 (1926). 
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fertilizer, planting, cultivation and the stage of maturity at the date of the 
lessor’s death. 


SALE AND LEASEBACK 


In recent years, the sale and leaseback transaction has been utilized for 
both the financial and tax advantages which it affords.** The transaction 
takes the form of a sale of the property with a simultaneous leaseback to 
the vendor, generally on a long-term basis. The first question to arise re- 
lates to the recognition of gain or loss on the sale. This turns on whether 
the transaction will be considered an exchange of property of like kind 
within the scope of Section 112(b) (1). 

The regulations have long provided that “no gain or loss is recognized 
if . . . a taxpayer who is not a dealer in real estate exchanges a lease-hold 
of a fee with 30 years or more to run for real estate.” "* In Century Electric 
Co. v. Commissioner, 1* the regulations were applied to deny recognition 
of a loss where the sale was followed with a leaseback for a ninety-five year 
term. The court noted that under the regulations a leasehold for thirty 
years or more is the equivalent of a fee in applying the “like kind” test 
and concluded that the taxpayer had exchanged a fee interest for a ninety-five 
year lease plus cash. Where the leaseback has been for a term less than 
thirty years and the sale was determined to be bona fide, a deductible loss 
has been allowed. 1*5 


A corollary question in the Century Electric Co. case related to the 
depreciation of the leasehold acquired by the taxpayer in the sale and lease- 
back transaction. It was held that the basis of the fee interest in the property 
transferred reduced by the cash received upon the exchange became the 
tax cost (basis) of the leashold amortizable over the ninety-five year term. 
No question was presented as to the deduction of the rentals paid under the 
lease. But this should pose no difficulty where the transaction has been 
consummated for a bona fide business purpose. 


LEASES BETWEEN RELATED TAXPAYERS 


As previously observed, a lease between related taxpayers may impose 
a limitation upon the depreciation deduction allowable to the lessee who 
constructs improvements upon the premises.*** But there are other prob- 


™ For a complete discussion, see Cary, Corporate Financing Through the Sale and 
Leaseback of Property; Business, Tax and Policy Considerations, 60 Harv. L. Rev. 1 
(1948). 

™ U.S. Treas. Reg. 111, § 29.112(b) (1)-1 (1943). 

™ 192 F.2d 155 (8th Cir. 1951), affirming, 15 T.C. 581 (1950), cert. denied, 342 
US. 954, 72 Sup. Ct. 625 (1952). 

™ May De mt Stores, 16 T.C. 547 (1951); Standard Envelope Mfg. Co., 
15 T.C. 41 (1950). 

™*See page 617 supra. 
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lems which arise where the lessor and lessee are related parties. Since there 
is a temptation to pay excessive rentals to the lessor and thus shift income 
within the family group, the reasonableness of the rental provided in a lease 
between related taxpayers will be subject to close scrutiny."*7 Tax com- 
plications may also arise where the rental provided in a lease between related 
parties is substantially less than the fair rental value of the premises. This 
is illustrated in a recent case where a family corporation attempted to shift 
corporate profits to one of the shareholders through a lease carrying a 
nominal rental. The earnings from the leased property were held taxable 
to the corporation and also to the lessee-shareholder as dividend income. ™* 
Another transaction of particular interest to related taxpayers is the gift 
and lease back. 


Gift and Leaseback 


A gift and leaseback of real property is an attractive device for a tax- 
payer who is interested in shifting income within the family group. 
Although there have been decisions which encourage utilization of the gift 
and leaseback, *?° red flags have been waived by the commentators ?”° and 
two recent decisions bear out their words of caution. !** 


The most recent decision is of special interest since it involved a gift 
and leaseback of farm lands. **? The taxpayer purchased farm lands which 
he had been leasing on a cash rental basis and deeded the property to his 
minor daughter. Six weeks later, the taxpayer’s brother, as guardian of the 
estate of the daughter, leased the property back to the taxpayer for a five 
year term under a share crop lease which was in conformity with the 
standard share crop lease generally adopted in the area. The share crop 
rental payable during the first year was in excess of $19,400. Prior to the 
purchase and gift of the property the father had paid only $1,050 cash 
rental per year to the former owner. It should be added that the taxpayer 
also acted as guardian for his brother’s children in similar gift and leaseback 


™ Roland P. Place, 17 T.C. 199 (1951). 

™ $8th St. Plaza Theatre, Inc. v. Comm’r, 195 F.2d 724 (2d Cir. 1952), affirming, 
16 T.C. 469 (1951). 

™ Brown v. Comm’r, 180 F.2d 926 (3d Cir. 1950), cert. denied, 340 US. 814, 71 
Sup. Cr. 42 (1950), reversing, 12 T.C. 1095 (1949) (coal lands transferred on trust by 

yer for benefit of minor children and leased back; rentals and royalties paid to trust 
held deductible); Skemp v. Comm’r, 168 F.2d 598 (7th Cir. 1948), reversing 8 T.C. 415 
(1947) (building used in part by taxpayer as his medical clinic transferred on trust for 
benefit of wife and children and leased back; rental paid trustee held deductible). 

Smith, Shifting Income Within the Family Group, 30 Taxes 995, 1000 (1952); 
Cary, Current Tax Problems in Sale, or Gift, and Leaseback Transactions, N. Y. U. 9th 
Ann. Inst. Fed. Taxn. 959 (1951), reprinted in 29 Taxes 662 (1951). 

™ White v. Fitzpatrick, 193 F.2d 398 (2d Cir. 1951) (gift to wife and leaseback of 
patent and real estate used in taxpayer’s business; rents and royalties paid to wife held 
nondeductible under the Clifford rule); Kirschenmann v. Westover, 5 CCH 1953 Fen. 
Tax Rep. J 9126 (S.D. Cal. June 30, 1952). 
™ Kirschenmann v. Westover, supra note 121. 
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transactions. The Commissioner taxed the share crop rental to the father 
and was sustained by the court. The court’s decision was based on the 
following conclusions: 


“Notwithstanding the gift and the creation of the guardianship, 
. . . [the taxpayer] exercised the same possession and control over 
the . . . land which he had given to his child as he had before the gift 
and creation of the guardianship. Notwithstanding the guardianship, 
... [he] had no substantial adverse interest to that of his child. The 
purported gifts and reciprocal guardianships were employed to conceal 
the retention of .. . control of the land in question. 

“The rental agreement with the estate of his minor daughter was 
not entered into . . . in good faith and for a business purpose, but as a 
tax avoidance device.” 


This decision, if sound, forecloses the possibility of an effective gift 
and leaseback of real estate between related taxpayers. It is settled that a 
gift of property serves to shift the income therefrom to the donee. *** In 
this case there was a complete transfer of legal title, the property was under 
the control of a guardian who was subject to strict court supervision, and 
the rental arrangement on a share crop basis was in accordance with 
established business practice in the community. Under these circumstances, 
there was no possibility of tax abuse. The tax results within the family 
group were the same as if both the donor and the donee, after the gift, had 
dealt at arms’ length in the market place in leasing property from or to 
unrelated parties. Where a family transaction by reason of controlling 
legal limitations must meet the standards of the market place, it should be 
recognized for tax purposes in the absence of a specific statutory provision 
to the contrary. 


™ Blair v. Comm’r, 300 US. 5, 57 Sup. Cr. 330 (1937). 
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Notes 


THE RULE-MAKING POWER SHOULD 
BE RESTORED TO THE JUDICIARY 


“The truth is that the legislature has no more constitutional business 
to dictate the procedure of the judiciary than the judiciary has to 
dictate the procedure of the legislature.” * 


These provocative words asserted editorially by Dean Wigmore a 
quarter of a century ago appear to express the underlying principle of 
section three of the proposed judicial article prepared by the Joint Judicial 
Article Committee of the Chicago and Illinois State Bar Associations. That 
section provides: 

“The supreme court shall make rules governing practice and procedure 
in all courts. Subject to such rules, the judges of each district of the 
appellate court and the circuit judges of each circuit court may make 
rules governing practice and procedure in their courts.” 


The proposed article is silent as to the power of the legislature to over- 
ride judicially-established rules. Section three does not expressly vest any 
procedural rule-making power in the legislature. Nor does it provide for 
a legislative codification of judicial procedure subject to supplementation by 
court rules as in the case of the existing Civil Practice Act. However, it 
does not represent an attempt by the bar to limit the legislative power to 
enact substantive law. The article merely restores to the judiciary the sole 
power to adopt rules of practice and procedure. 


RULE-MAKING IN ENGLAND 


The common law courts of England governed judicial procedure by 
general rules from the time of the middle ages. Dean Pound has traced 
court rules back to the period of Henry VI in the fifteenth century. These 
judicial regulations of pleading and practice were the result of both judicial 
decisions and formal court rules.? This power was exercised for the nisi 
prius and the assize courts.* Deficiencies in this procedure in the way of 
excessive rigidity and formality led to the enactment by Parliament of the 
Civil Procedure Act of 1833 which resulted in the promulgation of the 
Hilary Rules. Although this Act commanded simplification of existing 


* Wigmore, All Legislative Rules for Judiciary Procedure are Void Constitutionally, 
23 Inu. L. Rev. 276 (1928). 

* Morgan, Judicial Regulation of Court Procedure, 2 Minn. L. Rev. 81 (1918). 

*Pound, The Rule-Making Power of the Courts, 12 A.B.A.J. 599 (1926). 
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series of Illinois statutes that have been premised upon the principle that 
the General Assembly is vested with rule-making power which it may 
exercise or delegate to the judiciary. The principal constitutional basis for 
such legislation is Article VI, Section 29 of the 1870 Constitution which 
provides that all laws relating to courts shall be general and of uniform 
operation and that the practice of courts of the same class, “so far as reg- 
ulated by law,” shall be uniform. This inference is further supported by 
the implication of legislative power in Article IV, Section 22 of the con- 
stitution which prohibits the legislative enactment of special or local laws 
regulating the practice of the courts. 


But such a basis for legislative action is possibly negatived by Section 1 
of Article VI which vests the judicial power in the constitutional and 
legislatively-created courts. Perhaps even more persuasive is the separation 
of powers clause in the Illinois Constitution, Article III, Section 1, which 
provides that no department shall exercise any power properly belonging to 
cither of the others, “except as hereinafter expressly directed or permitted.” 
In the absence of such a subsequent express direction, the constitutional 
sections discussed above would not appear to authorize legislative action 
based upon powers historically exercised by and perhaps inherently belong- 
ing to the judiciary. 

As early as 1826 the legislature enacted a statute delegating to the 
Supreme Court the power to promulgate rules for the circuit courts “con- 
sistent with law.” *_ The Supreme Court has declared on several occasions, 
however, that it possesses an inherent as well as statutory power to prescribe 
procedural rules. **. This power clearly exists in the absence of legislative 
enactments upon the subject. ** It is less clear whether the judicial or the 
legislative rule would prevail in the event of a conflict.** The tendency 


“Til. Laws 2d Sess. 1826, pp. 83-84. 

* The first judicial er cae of the existence of the inherent power of Illinois 
courts to promulgate rules of practice and procedure was made in two 1859 decisions. 
In Owens v. Ranstead, 22 Ill. 161, 171, the court asserted that the circuit court Possesses 
power as a chancery court to establish rules under the chancery code and also under 
‘that inherent power courts have to dispatch their business, by the establishing and en- 
forcing reasonable rules.” In that same decision, however, the court clearly set forth 
the principle that such rules must conform to constitutional or legislative enactments. 
The supremacy of the legislative rule-making power was thus recognized. Recognition 
of the inherent rule-making power in the judiciary was also given in Holloway v. 
Freeman, 22 Ill. 197, 201 (1859) wherein the court stated: “Without this concurrence, 
the County Court, we apprehend, being a court of record and of large jurisdiction, 
would possess an inherent power to establish rules of practice. Every court of record 
possesses such power. The doctrine of inherent judicial rule-making power has been 
asserted subsequently in Prindeville v. People, 42 Ill. 217, 222 (1866); Wallbaum v. 
Haskin, 49 Ill. 313, 315 (1868); Lancaster v. Waukegan & S.W. Railway Co., 132 Til. 492, 
24 N.E. 629 (1890); City of Chicago v. Willoughby, 294 Ill. 327, 128 N.E. 497 (1920); 
People v. Callopy, 358 Ill. 11, 192 N.E. 634 (1934); People v. Cowdry, 360 Ill. 633, 196 
N.E. 838 (1935); and People ex rel. Bernat v. Bicek, 405 Ill. 510, 91 N.E.2d 588 (1950). 

™ People v. Callopy, 358 Ill. 11, 192 N.E. 634 (1934). 

* Recognition of the supremacy of the legislative rule-making power would appear 
to be implicit in the language used by the Supreme Court in the following decisions: 














Winter] NOTES 635 
in recent decisions appears to be in the direction of a recognition of the 
supremacy of the judicial rule-making power. ** 


In Agran v. Checker Taxi Co.,** the Supreme Court held that Section 
50a of the Civil Practice Act was unconstitutional as a legislative infring- 
ment upon an inherent judicial power which is constitutionally vested solely 
in the courts.’ The court referred to the historical promulgation of pro- 
cedural rules as “an attribute of . . . judicial powers,” and then stated that 
the legislature has usurped a portion of this power. Such legislation, said 
the court, is to be permitted only where laws governing judicial practice 
“do not unduly infringe upon the inherent powers of the judiciary.” ** The 
decision does set forth a somewhat clarifying principle as to the present state 
of the law, but leaves unanswered such questions as the extent of the in- 
herent judicial rule-making powers and at what point legislative action 
“unduly infringes” upon those powers. Some doubt must now be enter- 
tained as to the validity of several sections of the Civil Practice Act. The 
matter of comparative legislative and judicial power in this area is thus 
not clearly settled. The proposed judicial article has the virtue of resolving 
all doubt as to the question. 


ADVANTAGES OF THE JUDICIAL RULE-MAKING POWER 


Advocates of judicial rule-making power have advanced many argu- 
ments in support of their thesis. Perhaps most persuasive to members of the 
bar is the consideration that legislatively-created technicalities and com- 
plexities in judicial procedure are inducing would-be clients to take their 
difficulties to referees and administrative agencies. *° 


Most of the arguments supporting the restoration of the rule-making 
power to the courts are based upon legal analysis or history. *° The history 


Owens v. Ranstead, 22 Ill. 161, 173 (1859); Kerfoot v. Cromwell Mound Co., 115 Ill. 502, 
25 N.E. 960 (1884); Illinois Cent. R. Co. v. Haskins, 115 Ill. 300, 2 N.E. 654 (1885); 
Jensen v. Fricke, 133 Ill. 171, 24 N.E. 515, 516 (1890); Gage v. Eddy, 167 Ill. 102, 47 
NE. 200, 201 (1897); Feldott v. Featherstone, 290 Ill. 485, 125 N.E. 361, 362 (1919); 
People ex rel. Chicago Bar Assn. v. Feinburg, Circuit Judge, 348 Ill. 549, 181 NE. 437, 
440 (1932); People v. Davis, 357 Ill. 396, 192 N.E. 210, 211 (1934). 

*In People ex rel. Bernat v. Bicek, 405 Ill. 510, 91 N.E.2d 588, 594 (1950), the 
court appeared less sure of the primacy of the legislature in this area. It stated in that 
decision: “Here, the legislature is not attempting to exercise rule-making power but is, 
instead, delegating whatever rule-making power it may possess. This power is in- 
herently judicial in its nature and is not power delegated to courts by the legislature.” 

412 Ill. 145, 105 N.E.2d 713 (1952). 

"Id. at 150, 105 N.E.2d at 715. 

* It. Rev. Srat., c. 110, § 50a provides: “No ex parte action shall be taken, either 
to dismiss a case for want of prosecution or to enter a default judgment, order or 
decree unless and until every attorney of record has been notified by the clerk of the 
court in which the action or suit is pos oe such action is contemplated to be 
taken upon a certain date. Such notice shall be given not less than five days before the 
action is taken and may be given by first class United States mail... .” 

* Panter, The Inberent Power of Court to Formulate Rules of Practice, 29 Iu. 
L, Rev. 911 (1935). 

*” Pound, The Rule-Making Power of the Courts, 1 Wasu. L. Rev. 163 (1926). 
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lessor’s death. 


SALE AND LEASEBACK 


In recent years, the sale and leaseback transaction has been utilized for 
both the financial and tax advantages which it affords."** The transaction 
takes the form of a sale of the property with a simultaneous leaseback to 
the vendor, generally on a long-term basis. The first question to arise re- 
lates to the recognition of gain or loss on the sale. This turns on whether 
the transaction will be considered an exchange of property of like kind 
within the scope of Section 112(b) (1). 

The regulations have long provided that “no gain or loss is recognized 
if . . . a taxpayer who is not a dealer in real estate exchanges a lease-hold 
of a fee with 30 years or more to run for real estate.” ""* In Century Electric 
Co. v. Commissioner,™* the regulations were applied to deny recognition 
of a loss where the sale was followed with a leaseback for a ninety-five year 
term. The court noted that under the regulations a leasehold for thirty 
years or more is the equivalent of a fee in applying the “like kind” test 
and concluded that the taxpayer had exchanged a fee interest for a ninety-five 
year lease plus cash. Where the leaseback has been for a term less than 
thirty years and the sale was determined to be bona fide, a deductible loss 
has been allowed. **5 


A corollary question in the Century Electric Co. case related to the 
depreciation of the leasehold acquired by the taxpayer in the sale and lease- 
back transaction. It was held that the basis of the fee interest in the property 
transferred reduced by the cash received upon the exchange became the 
tax cost (basis) of the leashold amortizable over the ninety-five year term. 
No question was presented as to the deduction of the rentals paid under the 
lease. But this should pose no difficulty where the transaction has been 
consummated for a bona fide business purpose. 


LEASES BETWEEN RELATED TAXPAYERS 


As previously observed, a lease between related taxpayers may impose 
a limitation upon the depreciation deduction allowable to the lessee who 
constructs improvements upon the premises. *** But there are other prob- 


™ For a complete discussion, see Cary, Corporate Financing Through the Sale and 
Leaseback of Property; Business, Tax and Policy Considerations, 60 Harv. L. Rev. 1 
(1948). 

™ U.S. Treas. Reg. 111, § 29.112(b) (1)-1 (1943). 

™*192 F.2d 155 (8th Cir. 1951), affirming, 15 T.C. 581 (1950), cert. denied, 342 
US. 954, 72 Sup. Cr. 625 (1952). 

™ May De nt Stores, 16 T.C. 547 (1951); Standard Envelope Mfg. Co., 
15 T.C. 41 (1950). 

™*See page 617 supra. 
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_ lenis which arise where the lessor and lessee are related parties. Since there 
is a temptation to pay excessive rentals to the lessor and thus shift income 
within the family group, the reasonableness of the rental provided in a lease 
between related taxpayers will be subject to close scrutiny." Tax com- 
plications may also arise where the rental provided in a lease between related 
parties is substantially less than the fair rental value of the premises. This 
is illustrated in a recent case where a family corporation attempted to shift 
corporate profits to one of the shareholders through a lease carrying a 
nominal rental. The earnings from the leased property were held taxable 
to the corporation and also to the lessee-shareholder as dividend income. '** 
Another transaction of particular interest to related taxpayers is the gift 
and lease back. 


Gift and Leaseback 


A gift and leaseback of real property is an attractive device for a tax- 
payer who is interested in shifting income within the family group. 
Although there have been decisions which encourage utilization of the gift 
and leaseback, *** red flags have been waived by the commentators **° and 
two recent decisions bear out their words of caution. **! 


The most recent decision is of special interest since it involved a gift 
and leaseback of farm lands. *** The taxpayer purchased farm lands which 
he had been leasing on a cash rental basis and deeded the property to his 
minor daughter. Six weeks later, the taxpayer’s brother, as guardian of the 
estate of the daughter, leased the property back to the taxpayer for a five 
year term under a share crop lease which was in conformity with the 
standard share crop lease generally adopted in the area. The share crop 
rental payable during the first year was in excess of $19,400. Prior to the 
purchase and gift of the property the father had paid only $1,050 cash 
rental per year to the former owner. It should be added that the taxpayer 
also acted as guardian for his brother’s children in similar gift and leaseback 


™ Roland P. Place, 17 T.C. 199 (1951). 

™ $8th St. Plaza Theatre, Inc. v. Comm’r, 195 F.2d 724 (2d Cir. 1952), affirming, 
16 T.C. 469 (1951). 

™ Brown v. Comm’r, 180 F.2d 926 (3d Cir. 1950), cert. denied, 340 US. 814, 71 
Sup. Cr. 42 (1950), reversing, 12 T.C. 1095 (1949) (coal lands transferred on trust by 

yer for benefit of minor children and leased back; rentals and royalties paid to trust 
held deductible); Skemp v. Comm’r, 168 F.2d 598 (7th Cir. 1948), reversing 8 T.C. 415 
(1947) (building used in part by taxpayer as his medical clinic transferred on trust for 
benefit of wife and children and leased back; rental paid trustee held deductible). 

Smith, Shifting Income Within the Family Group, 30 Taxes 995, 1000 (1952); 
Cary, Current Tax Problems in Sale, or Gift, and Leaseback Transactions, N. Y. U. 9th 
Ann. Inst. Fed. Taxn. 959 (1951), reprinted in 29 Taxes 662 (1951). 

™ White v. Fitzpatrick, 193 F.2d 398 (2d Cir. 1951) (gift to wife and leaseback of 
patent and real estate used in taxpayer’s business; rents and royalties paid to wife held 
nondeductible under the Clifford rule); Kirschenmann v. Westover, 5 CCH 1953 Fen. 
Tax Rep. J 9126 (S.D. Cal. June 30, 1952). 

™ Kirschenmann v. Westover, supra note 121. 
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transactions. The Commissioner taxed the share crop rental to the father 
and was sustained by the court. The court’s decision was based on the 
following conclusions: 


“Notwithstanding the gift and the creation of the guardianship, 
. . . [the taxpayer] exercised the same possession and control over 
the . . . land which he had given to his child as he had before the gift 
and creation of the guardianship. Notwithstanding the guardianship, 
... [he] had no substantial adverse interest to that of his child. The 
purported gifts and reciprocal guardianships were employed to conceal 
the retention of . . . control of the land in question. 

“The rental agreement with the estate of his minor daughter was 
not entered into . . . in good faith and for a business purpose, but as a 
tax avoidance device.” 


This decision, if sound, forecloses the possibility of an effective gift 
and leaseback of real estate between related taxpayers. It is settled that a 
gift of property serves to shift the income therefrom to the donee. '** In 
this case there was a complete transfer of legal title, the property was under 
the control of a guardian who was subject to strict court supervision, and 
the rental arrangement on a share crop basis was in accordance with 
established business practice in the community. Under these circumstances, 
there was no possibility of tax abuse. The tax results within the family 
group were the same as if both the donor and the donee, after the gift, had 
dealt at arms’ length in the market place in leasing property from or to 
unrelated parties. Where a family transaction by reason of controlling 
legal limitations must meet the standards of the market place, it should be 
recognized for tax purposes in the absence of a specific statutory provision 
to the contrary. 


™ Blair v. Comm'r, 300 US. 5, 57 Sup. Cr. 330 (1937). 
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Notes 


‘THE RULE-MAKING POWER SHOULD 
BE RESTORED TO THE JUDICIARY 


“The truth is that the legislature has no more constitutional business 
to dictate the procedure of the judiciary than the judiciary has to 
dictate the procedure of the legislature.” * 


These provocative words asserted editorially by Dean Wigmore a 
quarter of a century ago appear to express the underlying principle of 
section three of the proposed judicial article prepared by the Joint Judicial 
Article Committee of the Chicago and Illinois State Bar Associations. That 
section provides: 

“The supreme court shall make rules governing practice and procedure 
in all courts. Subject to such rules, the judges of each district of the 
— court and the circuit judges of each circuit court may make 
rules governing practice and procedure in their courts.” 


The proposed article is silent as to the power of the legislature to over- 
ride judicially-established rules. Section three does not expressly vest any 
procedural rule-making power in the legislature. Nor does it provide for 
a legislative codification of judicial procedure subject to supplementation by 
court rules as in the case of the existing Civil Practice Act. However, it 
does not represent an attempt by the bar to limit the legislative power to 
enact substantive law. The article merely restores to the judiciary the sole 
power to adopt rules of practice and procedure. 


RULE-MAKING IN ENGLAND 


The common law courts of England governed judicial procedure by 
general rules from the time of the middle ages. Dean Pound has traced 
court rules back to the period of Henry VI in the fifteenth century. These 
judicial regulations of pleading and practice were the result of both judicial 
decisions and formal court rules.* This power was exercised for the nisi 
prius and the assize courts.* Deficiencies in this procedure in the way of 
excessive rigidity and formality led to the enactment by Parliament of the 
Civil Procedure Act of 1833 which resulted in the promulgation of the 
Hilary Rules. Although this Act commanded simplification of existing 


* Wigmore, All Legislative Rules for Judiciary Procedure are Void Constitutionally, 
23 Inu. L. Rev. 276 (1928). 

* Morgan, Judicial Regulation of Court Procedure, 2 Minn. L. Rev. 81 (1918). 

*Pound, The Rule-Making Power of the Courts, 12 AB.A.J. 599 (1926). 
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procedure it left the modification of rules of practice and procedure to the 
courts. * 


During the period between the fifteenth century and the adoption of 
the Hilary Rules, there was a relatively small measure of legislative action 
with reference to judicial procedure.* Throughout the subsequent English 
nineteenth century struggle for reform, expression was given to the concept 
of determinative judicial authority to to adopt general procedural rules. * 
In the Judicature Act of 1873 the English concept of vesting the judiciary 
with extensive rule-making power reached its ultimate point of acceptance. ’ 
That Act, as subsequently amended, grants the rule-making power to a 
committee of twelve justices. Rules adopted by this committee are sub- 
mitted to Parliament and that body is empowered to accept, modify, or 
reject the proposed rules. Significantly, the power to modify or reject such 
rules has not been exercised by that legislative body. * 


RULE-MAKING IN THE UNITED STATES 


Shortly after its creation, the Supreme Court of the United States 
asserted its power to promulgate rules of procedure.*® Rules of practice 
were also adopted by some of the early state courts.’° There was thus a 
recognition on the part of the American courts at the time of the adoption 
of the early constitutions of their power to make general rules governing 
the procedure of their courts.'' However, many states did not have 
established procedure upon their admission to the union. In that event, some 
legislative bodies proceeded to enact statutory codes of practice. 7 


Commencing with the New York Field Code in 1848, the common 
practice in American jurisdictions has been to rely upon statutory enact- 
ments governing judicial procedure. The nineteenth century movement 
toward rather complete legislative regulation of practice and procedure, 
initiated by that Code, was largely the result of what has been termed the 
“de facto hegemony of American legislatures.” ** Another contributing 
cause was the judicial failure to avoid inflexibility in its rules and a seemingly 
inherent judicial opposition to change. Fixation of procedure was prevalent 


*See note 2, supra. 

* Paul, The Rule-Making Power of the Courts, 1 Wasn. L. Rev. 163 (1926). 

‘Sunderland, The Exercise of the Rule-Making Power, 12 A.B.A.J. 548 (1926). 

* Ibid; Judicature Act, 1873, 36 & 37 Vict., c. 66. 

*Parker, Memorandum on Proposal to Empower the Courts of Appeals to Make 
Rules of Procedure for the Courts of New York, 18 Oxva. B.A.J. 993 (1947). 

* Hayburn’s Case, 2 Dall. 411 (U.S. 1792). 

*The old Supreme Court of New York, for example, promulgated rules of 
practice prior to 1847. 

"Pound, The Rule-Making Power of the Courts, 12 A.B.A.J. 599 (1926). 

*See note 8, supra. 

* See note 11, supra. 
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to the extent that might have been anticipated as a result of legislative 
~control. 14 


Thus, faced with similar problems with reference to the need for pro- 
cedural reform, the American states largely adopted the David Dudley 
Field approach of legislative regulation, rather than pursuing the course 
initiated by Lord Selbourne in the English Judicature Act which placed 
the responsibility for procedural regulation and reform in the courts. 


Within recent years, however, there has been a growing dissatisfaction 
with the state procedural codes, and an ever-growing tendency to delegate 
authority to make rules of practice and procedure to the courts.** This 
movement began about 1910 and has had notable success in more recent 
years.’* This trend was reflected in the federal as well as in state jurisdic- 
tions. Congress in 1934 delegated to the Supreme Court of the United 
States the power to adopt rules of civil procedure which ultimately went 
into effect in 1938 and represented rather significant procedural reforms. *" 
On the state level, about one-half of the legislatures have empowered their 
highest courts to promulgate rules of practice.** The exercise by state 
courts of this power has been justified not only upon the basis of statutory 
grant, but also on the basis of a constitutional grant of authority and upon 
the theory of inherent judicial powers. *° 


RULE-MAKING IN ILLINOIS 


The experience in Illinois has not been unlike that in many other states, 
although the proposed restoration of this judicial power has been somewhat 
slower in making headway than in other jurisdictions. Not unlike many 
other courts, the Supreme Court of this state has been somewhat troubled 
with the problem of defining the area of judicial power with respect to the 
promulgation of rules. 


The existing Illinois system of regulation of practice and procedure 
involves divided responsibility between the courts and the General Assem- 
bly. This system is not common in American procedure although a few 
states had previously employed it. *° The Civil Practice Act is but one in a 


* Sunderland, The Machinery of Procedural Reform, 22 Micn. L. Rev. 293 (1924); 
Stewart, Rules of Court in lowa, 13 lowa L. Rev. 398 (1938). 

“Panter, The Inherent Power of Court to Formulate Rules of Practice, 29 In. L. 
Rev. 911 (1935). 

* Parker, Memorandum on Proposal to Empower the Court of Appeals to Make 
Rules of Procedure for the Courts of New York, 18 Oxta. B.A.J. 993 (1947). 

" Keeffe, Brooks & Greer, 86 or 1100, 32 Cornett L.Q. 253 (1946). 

8 Ibid. 

* Stewart, Rules of Court in lowa, 13 lowa L. Rev. 398 (1928); See cases cited 
and discussed in Note, Power of Court to Prescribe Rules of Pleading, Practice or 
Procedure, 158 A.L.R. 705 (1945). 

* Jenner & Schaefer, The New Rules of the Illinois Supreme Court Under the 
Illinois Civil Practice Act, 1 U. or Cm. L. Rev. 752 (1934). 
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series of Illinois statutes that have been premised upon the principle that 
the General Assembly is vested with rule-making power which it may 
exercise or delegate to the judiciary. The principal constitutional basis for 
such legislation is Article VI, Section 29 of the 1870 Constitution which 
provides that all laws relating to courts shall be general and of uniform 
operation and that the practice of courts of the same class, “so far as reg- 
ulated by law,” shall be uniform. This inference is further supported by 
the implication of legislative power in Article IV, Section 22 of the con- 
stitution which prohibits the legislative enactment of special or local laws 
regulating the practice of the courts. 


But such a basis for legislative action is possibly negatived by Section 1 
of Article VI which vests the judicial power in the constitutional and 
legislatively-created courts. Perhaps even more persuasive is the separation 
of powers clause in the Illinois Constitution, Article III, Section 1, which 
provides that no department shall exercise any power properly belonging to 
either of the others, “except as hereinafter expressly directed or permitted.” 
In the absence of such a subsequent express direction, the constitutional 
sections discussed above would not appear to authorize legislative action 
based upon powers historically exercised by and perhaps inherently belong- 
ing to the judiciary. 

As early as 1826 the legislature enacted a statute delegating to the 
Supreme Court the power to promulgate rules for the circuit courts “con- 
sistent with law.” **. The Supreme Court has declared on several occasions, 
however, that it possesses an inherent as well as statutory power to prescribe 
procedural rules. ** This power clearly exists in the absence of legislative 
enactments upon the subject. ** It is less clear whether the judicial or the 
legislative rule would prevail in the event of a conflict.** The tendency 


* Til. Laws 2d Sess. 1826, pp. 83-84. 

* The first judicial age ove of the existence of the inherent power of Illinois 
courts to promulgate rules of practice and procedure was made in two 1859 decisions. 
In Owens v. Ranstead, 22 Ill. 161, 171, the court asserted that the circuit court 

wer as a chancery court to establish rules under the chancery code and also under 

at inherent power courts have to dispatch their business, by the establishing and en- 
forcing reasonable rules.” In that same decision, however, the court clearly set forth 
the principle that such rules must conform to constitutional or legislative enactments. 
The supremacy of the legislative rule-making power was thus recognized. Recognition 
of the inherent rule-making power in the judiciary was also given in Holloway v. 
Freeman, 22 Ill. 197, 201 (1859) wherein the court stated: “Without this concurrence, 
the County Court, we apprehend, being a court of record and of large jurisdiction, 
would possess an inherent power to establish rules of practice. Every court of record 
possesses such power. The doctrine of inherent judicial rule-making power has been 
asserted subsequently in Prindeville v. People, 42 Ill. 217, 222 (1866); Wallbaum v. 
Haskin, 49 Ill. 313, 315 (1868); Lancaster v. Waukegan & S.W. Railway Co., 132 Ill. 492, 
24 NE. 629 (1890); City of Chicago v. Willoughby, 294 Ill. 327, 128 N.E. 497 (1920); 
People v. Callopy, 358 Ill. 11, 192 N.E. 634 (1934); People v. Cowdry, 360 Ill. 633, 196 
N.E. 838 (1935); and People ex rel. Bernat v. Bicek, 405 Ill. 510, 91 N.E.2d 588 (1950). 

* People v. Callopy, 358 Ill. 11, 192 N.E. 634 (1934). 

™* Recognition of the supremacy of the legislative rule-making power would appear 
to be implicit in the language used by the Supreme Court in the following decisions: 
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in recent decisions appears to be in the direction of a recognition of the 
supremacy of the judicial rule-making power. ** 

In Agran v. Checker Taxi Co.,** the Supreme Court held that Section 
50a of the Civil Practice Act was unconstitutional as a legislative infring- 
ment upon an inherent judicial power which is constitutionally vested solely 
in the courts.’ The court referred to the historical promulgation of pro- 
cedural rules as “an attribute of . . . judicial powers,” and then stated that 
the legislature has usurped a portion of this power. Such legislation, said 
the court, is to be permitted only where laws governing judicial practice 
“do not unduly infringe upon the inherent powers of the judiciary.” ** The 
decision does set forth a somewhat clarifying principle as to the present state 
of the law, but leaves unanswered such questions as the extent of the in- 
herent judicial rule-making powers and at what point legislative action 
“unduly infringes” upon those powers. Some doubt must now be enter- 
tained as to the validity of several sections of the Civil Practice Act. The 
matter of comparative legislative and judicial power in this area is thus 
not clearly settled. The proposed judicial article has the virtue of resolving 
all doubt as to the question. 


ADVANTAGES OF THE JUDICIAL RULE-MAKING POWER 


Advocates of judicial rule-making power have advanced many argu- 
ments in support of their thesis. Perhaps most persuasive to members of the 
bar is the consideration that legislatively-created technicalities and com- 
plexities in judicial procedure are inducing would-be clients to take their 
difficulties to referees and administrative agencies. *° 


Most of the arguments supporting the restoration of the rule-making 
power to the courts are based upon legal analysis or history. ** The history 


Owens v. Ranstead, 22 Ill. 161, 173 (1859); Kerfoot v. Cromwell Mound Co., 115 Ill. 502, 
25 N.E. 960 (1884); Illinois Cent. R. Co. v. Haskins, 115 Ill. 300, 2 N.E. 654 (1885); 
Jensen v. Fricke, 133 Ill. 171, 24 N.E. 515, 516 (1890); Gage v. Eddy, 167 Ill. 102, 47 
NE. 200, 201 (1897); Feldott v. Featherstone, 290 Ill. 485, 125 NE. 361, 362 (1919); 
People ex rel. Chicago Bar Assn. v. Feinburg, Circuit Judge, 348 Ill. 549, 181 NE. 437, 
440 (1932); People v. Davis, 357 Ill. 396, 192 NE. 210, 211 (1934). 

*In i ex rel. Bernat v. Bicek, 405 Ill. 510, 91 N.E.2d 588, 594 (1950), the 
court appeared less sure of the primacy of the legislature in this area. It stated in that 
decision: “Here, the legislature is not attempting to exercise rule-making power but is, 
instead, delegating whatever rule-making power it may possess. This power is in- 
herently judicial in its nature and is not power delegated to courts by the legislature.” 

412 Ill. 145, 105 N.E.2d 713 (1952). 

* Id. at 150, 105 N.E.2d at 715. 

* Iux. Rev. Srat., c. 110, § 50a provides: “No ex parte action shall be taken, either 
to dismiss a case for want of prosecution or to enter a default judgment, order or 
decree unless and until every attorney of record has been notified by the clerk of the 
court in which the action or suit is pending that such action is contemplated to be 
taken upon a certain date. Such notice shall be given not less than five days before the 
action is taken and may be given by first class United States mail . . . .” 

* Panter, The Inberent Power of Court to Formulate Rules of Practice, 29 Iu. 
L. Rev. 911 (1935). 

” Pound, The Rule-Making Power of the Courts, 1 Wasu. L. Rev. 163 (1926). 
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of the governing of judicial procedure by common law courts has been 
noted previously. From the standpoint of analysis, there would appear to 
be no more warrant for legislative regulation of judicial procedure than for 
judicial regulation of legislative procedure. So long as the major details of 
the judicial procedural operations are controlled by the General Assembly, 
the judiciary cannot truly be a co-equal and co-ordinate branch of our 
state government. There is presently no other department of government in 
Illinois with the incohesion of the judiciary. Within its framework each 
court is largely a law unto itself. There is no authority stemming from a 
central branch. Moreover, the judicial system in this state is dependent for 
its very existence upon the General Assembly, for the power to adopt rules 
of procedure and process is the heart of judicial business and that power 
is now largely exercised by the legislature. 


Other arguments advanced by advocates of the judicial rule-making 
power during the past forty years may be summarized as follows: 


(1) The promulgation of procedural rules by the courts will tend to 
make such rules properly subsidiary to the substantive law. This would be 
in contrast to the existing pattern, resulting from a system in which both 
procedural and substantive law are largely enacted by the General 
Assembly. ** 


(2) Procedural rules could thereby be drafted and interpreted by the 
same body, which would enable simple interpretation of properly drafted 
rules. This should be contrasted with present attempts to ascertain legisla- 
tive intent in order to determine the proper construction of rules with 
which the court may or may not be in sympathy. * 


(3) Rules of practice and procedure can thus grow out of judicial ex- 
perience, rather than emerge as the embodiment of legislative theory and 
the “ax-grinding” desires of individual legislators or the political considera- 
tions of a portion of the General Assembly. ** Vesting of the rule-making 
power in the courts could well be a significant step in the effort to take 
courts out of politics. ** Perhaps even more important is the fact that sub- 
sequent modifications in judicial procedure would be made by those skilled 
in that area. ** Better knowledge of the subject should result in better 
knowledge of needed changes. * 


” Ibid. 

* Ibid. 

* Ibid; Wicker, Shall the Supreme Court of Tennessee Be Given the Power to 
Regulate by Rules of Court all Evidence and Procedure—Yes., 17 Tenn. L. Rev. 168 
(1941). 

* Editorial: Improved Methods of Judicial Procedure, 12 A.B.A.J. 546 (1926). 

* Coffey, Shall the Supreme Court of Tennessee Be Given the Power to Regulate 
by Rules of Court All Evidence and Procedure—Yes., 17 Tenn. L. Rev. 184 (1941); 
Epton, The Power of the Supreme Court to Promulgate Rules of Procedure in the 
Lower Courts, 16 Oxia. B.A.J. 1255 (1945); Pound, Regulation of Judicial Procedure 
By Rules of Court, 10 Ixy. L. Rev. 163 (1915). 

“Wigmore, All Legislative Rules for Judiciary Procedure are Void Constitu- 
tionally, 23 Ini. L. Rev. 276 (1928). 
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(4) Flexibility is an essential element of satisfactory judicial admin- 
istration. *7 Judicial supremacy in the rule-making area would mean the 
elimination of the rigidity of statutory rules and the substitution of a system 
which would permit gradual development and a better opportunity for fre- 
quent evolution in the substance of the procedural rules. ** The judiciary is 
not confronted with the legislative pressure of current political problems 
or handicapped by machinery which generally functions only six months 
in each two year period. ** 

(5) Judicial primacy in the rule-making area would have the effect 
of eliminating the present system of dual responsibility, and would clearly 
devolve upon the courts the responsibility of devising that form of pro- 
cedure which would operate as a means rather than an end. It would not 
impede the impartial and timely administration of justice. *° 

(6) The opinions of members of the bar as to desired reforms in 
practice and procedure could perhaps more effectively influence the action 
of judges in amending old rules and in promulgating new ones than in the 
present case of applications to the General Assembly.** This is a partic- 
ularly significant point with reference to other provisions in the judicial 
article draft, for the plain intent of the committee is to place upon the bar 
greater responsibilities in the area of selection and tenure of judges. 

(7) Finally, promulgation of rules by the judiciary would make pos- 
sible periodic procedural reform rather than the “patch-work” change so 
frequently typical of legislative action.** The inconsistency and in- 
completeness reflected in legislative enactments in this sphere could thereby 
be avoided. 


ARGUMENTS AGAINST JUDICIAL RULE-MAKING POWER 


Several arguments which have been advanced against the principle of 
rule-making by the courts must also be considered. First, it is contended 
that the line between adjective and substantive law is an imperceptible one, 
and that courts will either tend to omit making rules in this “twilight 
zone” or will promulgate rules which may well fall within the area of sub- 
stantive law. ** Doubtless the proposed judicial article places some discre- 


* Morgan, Judicial Regulation of Court Procedure, 2 Munn. L. Rev. 81 (1918). 

* Sunderland, The Exercise of the Rule-Making Power, 12 A.B.A.J. 548 (1926). 

“ Courts can more adequately meet the need of “a reasonably speedy functionary.” 
Higgins, The Rule-Making Power of the Supreme Court of Tennessee, 8 Tenn. L. 
Rev. 184 (1930). 

“Editorial: Improved Methods of Judicial Procedure, 12 A.B.A.J. 546 (1926); 
Gibson, Chief Justice Urges Effective Plan to Give Courts Rule-Making Power, 15 
Cauir. S.B.J. 330 (1940). 

“Pound, Regulation of Judicial Procedure By Rules of Court, 10 lu. L. Rev. 
163 (1915). 

“Wigmore, All Legislative Rules for Judiciary Procedure are Void Constitu- 
tionally, 23 Inu. L. Rev. 276 (1928). 

“Montague, Restoring to the Courts the Power to Make Rules of Procedure, 
6 Ore, L. Rev. 17 (1926). 
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tion in the courts in the way of interpretation of somewhat indefinable 
terms. There would appear, however, to be as much guarantee against 
injudicious acts in the interpretation of the terms “practice” and “pro- 
cedure” as there is in permitting judicial construction of the words “malice 
aforethought” appearing in the Criminal Code with reference to the crime 
of murder. If the courts cannot be entrusted with this power, then clearly 
they should not be entrusted with their present power to determine sub- 
stantive rights in the fundamental areas of life, liberty, and property. ** 


The argument has been advanced with some frequency that the courts 
do not have time to make rules. It may be replied that there is no more 
important business of the courts than to expedite justice. After all, this is 
the purpose of vesting such a power in the judiciary in the first instance. 
Further, the promulgation of such rules may well save considerable time in 
eliminating the necessity of interpretation and supplementation of legislative 
rules. ** One of the chief difficulties in the exercise of the supplementary 
rule-making power by the Supreme Court under the Civil Practice Act has 
been its over-load of business. The lightened load of mandatory jurisdiction 
prescribed by the proposed article should make possible the effective and 
expeditious exercise of this power. The provision for an annual conference 
of judges to suggest improvements in judicial administration is an important 
one. From such conferences, the courts should receive much stimulation and 
direction as to procedural reform. The experience of the Supreme Court 
of the United States and the Supreme Court of New Jersey, among others, 
has demonstrated that the judicial rule-making power may be exercised to 
great advantage. 


METHODS OF TRANSFERRING RULE-MAKING POWER 


If it be determined that the rule-making power should be vested in the 
judicial rather than in the legislative department, the problem remains as to 
the most desirable method of making that transfer. The Supreme Court of 
Illinois could go so far as to promulgate procedural rules and to pronounce 
them controlling over inconsistent legislative enactments. The Agran 
decision may well be a step in this direction. But, after more than a century 
of legislative practice acts, it would seem rather unlikely that the court 
would adopt the course proposed by Dean Wigmore and deny at this late 
date the existence of the legislative rule-making power under the present 
Illinois Constitution. ** A large measure of that inherent judicial power has 
long since been abdicated, and must be revived either by legislation or by 
constitutional enactment. ‘7 


“ Ibid. 

“Pound, The Rule-Making Power of the Courts, 12 A.B.A.J. 599 (1926). 

“Sumner, To What Extent May Courts Prescribe Rules of Evidence? 63 N.J.L.J. 
397 (1940). 

Ibid. 
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There seems to be no doubt but that such power could be delegated 
to the judiciary by the General Assembly. Many decisions in a number of 
states have held that this is not an unlawful delegation of legislative power. ** 
A 1935 Illinois decision is also in accord with this general proposition. *° 
But there are certain problems inherent in a legislative enactment delegating 
the rule-making power to the courts. For what the legislature can grant, 
it can also take away. Such a solution is therefore only a temporary one. 
Further, if there be sufficient merit in the principle that the rule-making 
power is a necessary element of the judicial power to justify legislative 
action, then the judiciary should exercise such power at the command of 
the constitution rather than at the will of the General Assembly. For these 
reasons, it would appear that there is a definite need in the proposed 
judicial article for a provision such as that embodied in section three grant- 
ing this power to the courts. 


LEGISLATIVE CHECKS UPON JUDICIAL POWER 


There remains one additional problem that is pertinent to the content 
of this note. The question has often been raised as to the desirability of 
some legislative check upon the judicial exercise of the power to promulgate 
rules of practice and procedure. In short, assuming the desirability of 
vesting the judiciary with this power, should any residue of power be 
placed in the legislative branch to insure judicial action and to guard against 
judicial excesses? 


A recent commentator upon the New Jersey constitutional provision, 
which has been construed to grant exclusive rule-making power to the courts 
of that state, contended that pressure from without the judiciary may be 
necessary in order to correct “judicial insularity and conservatism.” * The 
argument has also been made that a more desirable procedure would be to 
authorize the legislature to correct the judicial attempts to control by 
general rule subjects which more properly should be subject to popular 
control. 

The possibility of legitimate compromise in this area is extremely 
difficult because there should be no compromise with the principle of the 
primacy of judicial power with reference to truly judicial functions. The 
existence of legislative power to overrule court-promulgated practice is 
incompatible with the basic premise of judicial independence. The best 


“Comment, 20 Nes. L. Rev. 61 (1941); Parker, Memorandum on Proposal to Em- 
power ern of Appeals to Make Rules of Procedure for the Courts of New York, 
18 Oxta. B.A.J. 993 (1947). The leading case on this point is Im re Constitutionality 
of Section 251.18 Wis. Stats., 204 Wis. 501, 236 N.W. 71 ( 1931). 

“ Wintersteen v. National Cooperage and Woodenware Co., 361 Ill. 95, 197 N.E. 
578 (1935). 

“Kaplan & Greene, The Legislature’s Relation to Judicial Rule-Making: An Ap- 
praisal of Winberry v. Salisbury, 65 Harv. L. Rev. 234 (1951). A different point of 
view is taken by Joseph Higgins in 8 Tenn. L. Rev. 184 (1930). 
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argument for the vesting of some residue of power in the legislature can be 
made with reference to those situations in which the courts for one reason 
or another fail to act. Under those circumstances, it might be desirable for 
the General Assembly to have the power to supplement court rules. 


In the final analysis, however, the proposed judicial article is dependent 
for its operative success upon the existence of a judiciary, both on the trial 
and appellate levels, which exercises its constitutional and statutory func- 
tions in the interests of the sound administration of justice and upon the 
effective performance of ever-diligent bar associations, fully responsive to 
the obligations of the legal profession. If faith may properly be placed 
in the courts and in the bar associations, the existence of a judiciary as one 
of the three independent coordinate branches of government in this state 
requires the granting of the rule-making power to the courts without im- 
pediment in the way of legislative or constitutional restriction. 


EFFECT UPON CIVIL PRACTICE ACT 


The proposal of the judicial article committee does not necessitate the 
elimination of existing systems of practice and procedure. It certainly does 
not nullify the effect of the Civil Practice Act, for the proposed draft states 
in paragraph two of the schedule that existing rules of practice and pro- 
cedure are to remain the law until such time as altered by rule of the 
Supreme Court. Nor is it likely that such a sweeping modification of exist- 
ing practice would be effectuated by the court at any forseeable future date. 
What is contemplated, and what has happened in other jurisdictions, is that 
extensive study will be given to the problems in this field and that necessary 
changes will be made as required by the recognition of defects in the existing 
rules. There is every reason to anticipate that those modifications will be 
made “cautiously, considerately, advisedly, retaining the good and amend- 
ing the bad, and gradually evolving a system from which improvement 
results.” ** 

The proposal of the committee is not that experimentation be made 
with an untried system of procedural reform. Section three of the draft 
merely provides for the restoration of complete rule-making power to the 
courts in conformity with the pattern in this nation on both the state and 
federal levels during recent years. No attempt has been made to propose 
specific changes in existing procedure, for advocacy of such modifications 
at this point could only serve to detract from the fundamental principle of 
judicial independence underlying section three of the proposed judicial 
reform. 


* Montague, Restoring to the Courts the Power to Make Rules of Procedure, 
6 Org. L. Rev. 17 (1926). 
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CONCLUSION 


Section three may be regarded as a constitutional recognition of existing 
inherent judicial rule-making power. It may also be interpreted as vesting 
in the judiciary, powers which, in part, are now validly exercised by the 
General Assembly. A long line of cases, including the recent Agran de- 
cision, would appear to support the latter theory. But in either event, 
section three accomplishes a desirable objective. For this proposal, if 
adopted, should aid in the effectuation of the principle set forth by the 
Supreme Court in 1919: “Rules of pleading and practice should facilitate 
getting at the real facts in a legal proceeding in an orderly manner, and 
should promote and not impede the administration of justice.” ** Expert and 
expeditious modification of these rules to that end is the ultimate objective 
of section three of the proposed judicial article. 


Kertu E. Roserts 


* Farmer v. Fowler, 288 Ill. 494, 500, 123 N.E. 550, 553 (1919). 
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LABOR LAW-lInsistence on Management Functions Clause Held Not Per 
Se a Refusal to Bargain. (United States) 


During negotiations with a union, the employer insisted on a “manage- 
ment functions” clause. Under this clause, the control over certain con- 
ditions of employment, such as hiring, discharge, and disciplining of 
employees, and determination of work schedules, was the employer’s sole 
prerogative, without its decisions on these matters being subject to arbitra- 
tion. Upon the uni6n’s complaint, the National Labor Relations Board 
ruled’ that the employer’s demand for the management functions clause 
as a condition to making a contract was per se a violation of the National 
Labor Relations Act, * in that such insistence constituted a refusal to bargain 
under the Act.* The Court of Appeals refused to enforce this part of the 
Board’s order, on the grounds that the evidence, viewed as a whole, did not 
show that the employer had refused to bargain in good faith by reason of 
its bargaining for a management functions clause.* On certiorari to the 
United States Supreme Court, held (6-3): Affirmed. Insistence on a man- 
agement functions clause by an employer is not per se a refusal to bargain. 
The test is whether or not the insistence is made in good faith. National 
Labor Relations Board v. American National Insurance Company, 343 U.S. 
395, 73 Sup. Ct. 824 (1952). 


The purpose of the National Labor Relations Act is to encourage the 
voluntary settlement of labor-management disputes through private negotia- 
tion.> The Act obligates the parties to bargain in good faith but expressly 
provides that such obligation does not compel either party to agree to 
a proposal or to make a concession.* Nor does the Act attempt to pre- 
scribe the substantive terms which such an agreement must contain.’ The 
function of the National Labor Relations Board, therefore, is not to regulate 
or prescribe the terms of agreement between labor and management, but to 


*In the Matter of American National Insurance Company, 89 N.L.R.B. 187 (1950). 

749 Star. 449, 29 U.S.C. § 151 et seg. (1935), as amended, 61 Strat. 136, 29 U.S.C. 
(Supp. IV) § 151 et seg. (1947). 

*Section 8(a) reads in pertinent part: “It shall be an unfair labor practice for an 
employer . . . (5) to refuse to bargain collectively with the representatives of his 
employees .. . .” 

*N.L.R.B. v. American National Ins. Co., 187 F.2d 307 (5th Cir. 1951). 

* Consolidated Edison Co. v. N.L.R.B., 305 US. 197, 236, 59 Sup. Cr. 206, 220 (1938). 

*Section 8(d) of the Act reads in pertinent part: “For the purpose of this section, 
to bargain collectively is the performance of the mutual obligation of the employer and 
the representative of the employees to meet at reasonable times and confer in good 
faith with respect to wages, hours, and other terms and conditions of employment, 

. but such obligation does not compel either party to agree to a proposal or require 
the making of a concession.” (Emphasis added). 

"Terminal R. Association v. Brotherhood of R. Trainmen, 318 U.S. 1, 6, 63 Sup. 
Ct. 420, 423 (1943). 
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insure that the lawfully elected labor representative is accorded recognition 
as such by the employer, and that bargaining is in fact conducted. * 


In the present case, the Court found that the Board had exceeded its 
authority, and had usurped the province of the negotiators themselves, in 
ruling that an employer’s insistence upon a management functions clause as 
a condition precedent to reaching an agreement with the union was per se 
a refusal to bargain. The Court reasoned that since management functions 
clauses of the type involved here are a standard practice in many business 
areas, ° greater adaptability and flexibility would be denied the bargaining 
process by a categorical prohibition of such practices. It was inferred that 
the Board’s ruling might “disrupt collective bargaining practices.” *° Rather, 
concluded the Court, the test to be applied is whether insistence on such a 
clause is made in “good faith.” '' This reasoning is in complete accord with 
previous decisions holding that the National Labor Relations Act “has 
been considered to absorb and give statutory approval to the philosophy of 
bargaining as worked out in the labor movement in the United States.” '* 


*Senator Walsh, in speaking of the Wagner Act, stated: “When the employees 
have chosen their organization, when they have selected their representatives, all the bill 
proposes to do is to escort them to the door of the employer and say, ‘Here they are, 
the legal representatives of your employees!’ What happens behind those doors is not 
inquired into, and the bill does not seek to inquire into it.” 79 Conc. Rec. 7660 (1935). 

The N.L.R.B. decisions and court decisions “constitute a formidable obstacle to 
acceptance of the historically sounder view that section 8(a) (5) . . . deals with the 
problem of recognition, not with the scope of collective bargaining.” Cox and Dunlop, 
Regulation of Collective Bargaining by the National Labor Relations Board, 63 Harv. 
L. Rev. 389, 400 (1950). 

In 1947, Congress was of the opinion that the Board “has gone very far, in the 
guise of determining whether or not employers had bargained in good faith, in setting 
itself up as the judge of what concessions an employer must make and of the proposals 
and counter-proposals that he may or may not make.” H. R. Rep. No. 245, 80th Cane. 
Ist Sess. 19 (1947). 

*In re Fulton County Glove Industry, 4 War Lab. Rep. 307 (1942); Im re Bethle- 
hem Steel Company, 6 War Lab. Rep. 513 (1943). 

The following are among the group of subjects which have been designated as 
“management functions”: the right to determine operating methods, Im re Shell Oil 
Company, 25 War Lab. Rep. 469 (1945); the right to schedule hours of employment, 
In re Screw Machine Products Company, 3 War Lab. Rep. 553 (1942); the right to 
subcontract work, Jn re Columbia University, 9 War Lab. Rep. 687 (1943); plant dis- 
cipline, In re Riverside and Dan River Cotton Mills, 8 War Lab. Rep. 274 (1944). 

For a more complete enumeration, see Teter, ManaceMenr Funcrions Unper 
Co.ective BarGAINING 96, 97 (1947). 

“For the N.L.R.B. to enter upon regulation of the substance of collective bar- 
gaining by forbidding employers to negotiate for exclusive management functions would 
be not the adaptation of the statute to new conditions, but a departure from its basic 
wen Cox & Dunlop, Regulation of Collective Bargaining by the National Labor 

elations Board, 63 Harv. L. Rev. 389, 426 (1950). 

“National Labor Relations Board v. American National Insurance Company, 
343 U.S. 395, 408, 73 Sup. Cr. 824, 831 (1952). 

"The good faith requirement was implicit in the Wagner Act, though not ex- 
pressly stated. H. J. Heinz Co. v. N.L.R.B., 311 U.S, 514, 61 Sup. Cr. 320 (1941). How- 
ever, even before the National Labor Relations Act, the employer was bound to bargain 
in good faith, Houde Engineering Corp, 1 N.L.R.B. (old) 35 (1934). 

* Order of R. Telegraphers v. Railway Express Agency, 321 U.S. 342, 346, 64 Sup. 
Cr. 582, 585 (1944). 
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However, the decision conflicts with certain other bargaining principles, 
and consequently raises a number of important questions. 


In Singer Mfg. Co. v. N.L.R.B.,** the Court of Appeals ruled that an 
employer who insists upon reserving the right to act unilaterally on matters 
involving legitimate collective bargaining, thereby refuses to bargain col- 
lectively within the meaning of the Act. Considering that most, if not all, 
so-called management functions are legitimate collective bargaining sub- 
jects, ** it would seem the rule of the Singer case is now modified, for the 
Supreme Court states that employers may insist upon unilateral control over 
certain of these terms. 


Certain questions now arise. In Inland Steel Co. v. N.L.R.B.,% the 
company, though willing to bargain on other subjects, refused to discuss 
its retirement and pension plan with the union, contending that the plan 
was not a “wage” or other “condition of employment” as set out in the Act. 
The same contention was made in reference to “merit wage” increases in 
N.L.R.B. v. J. H. Allison and Co.*° In both cases the Court of Appeals 
denied the companies’ contentions and found them guilty of a refusal to 
bargain. However, in light of the decision in the principal case, if the Inland 
and Allison Companies had agreed that the subjects in controversy were 
within the scope of the Act, but had refused to sign any contract with 
the union unless the company was expressly given unilateral control over 
these matters, would the results have been the same? 


In the Inland case, the subject in dispute was not one which ordinarily 
is classified as a management function. On the contrary, it is a member of 
the group of items designated as “fringe benefits,’ which for some time 
have been as much the very essence of collective bargaining, as wages them- 
selves. Therefore, since the Court’s decision in the instant case was pri- 
marily motivated by the singular position which management functions 
have occupied in the collective bargaining process, it is difficult to see how 
the decision could in any way be applied to fringe benefits, which have not 
occupied a similar position. However, in the Allison case, since the subject 
involved has been considered a management function, ** it would seemingly 
come within the rule propounded by the Court in the principal case unless 
the Court should find reason to distinguish one management function from 
another. 


Too literal an application of this rule is to be avoided, for it would 
cause collective bargaining chaos by permitting an employer to preclude 


*119 F.2d 131 (7th Cir. 1941). 

* Matter of Timken Roller Bearing Co., 70 N.L.R.B. No. 39 (1946). 

“Nothing in the nature of collective bargaining excludes management functions 
from it. Management functions in a union relationship exists within the framework 
of collective bargaining, not outside of it.” Texter, Management Functions UNper 
Couzective Barcarninc 93 (1947). 

* 170 F.2d 247 (7th Cir. 1948), cert. denied, 336 U.S. 960, 69 Sup. Cr. 887 (1949). 

* 165 F.2d 776 (6th Cir. 1948), cert. denied, 335 U.S. 814, 69 Sup. Cr. 31 (1948). 

* In re Detroit Steel Products Company, 14 War Lab. Rep. 296 (1944). 
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bargaining on avy subject. This would be unjustified, as well as unfortunate, 
since the Court’s decision apparently extends protection only to demands for 
unilateral control over subjects which have traditionally been designated 
as management functions. Insistence on unilateral control over subjects 
which are the very basis of collective bargaining, and which have historically 
been considered inappropriate for unilateral determination, such as wages, 
vacations, and union activity, would clearly be punishable under the Act 
as a refusal to bargain, or at least, grounds in itself for a finding of bad 


faith. ** 
Rosert PLorKIN 


LANDLORD AND TENANT-Incorporation of Option to Purchase into 
Periodic Tenancy. (Illinois) 


Plaintiff, a periodic tenant holding over from a valid lease, brought 
suit against his lessor for specific performance: of an option to purchase con- 
tained in the original lease.’ The trial court granted defendant’s motion for 
summary judgment. On appeal, held: Affirmed. Where a lessee holds over 
after the expiration of a valid lease, an option to purchase contained in that 
lease is not the type of provision that will be incorporated into a periodic 
tenancy created by operation of law. Wanous v. Balaco, 412 Ill. 545, 107 
N.E.2d 791 (1952). 

Options to purchase are commonly found in leases.? Simply stated, the 
purpose of the option is to allow a lessee to purchase the leased property 
for a stated price during the term of the lease.* Illinois and other jurisdic- 
tions generally allow specific performance of such options, holding that the 
agreement to pay rent supplies the necessary consideration. * Hence, where 


* Two recent cases, though inconclusive, seem to support this view. In In re 
Phelps Dodge Copper Products Corporation, 101 N.L.R.B. No. 103, (1952), the em- 
ployer flatly refused to bargain concerning group insurance, refusing even to furnish 
relevant information on the subject to the union. The Board held this a refusal to bar- 
gain and said that by the decision in the principal case, “at the very least the (employer) 
was required to hold itself open to persuasion as to why group insurance standards 
should be the subject of bargaining ....” In Majure v. NL.RB., 198 F.2d 735 (Sth 
Cir. 1952), the court ruled that the Board’s finding of bad faith was well within the 
rule of the Log ga case, where the employer showed no willingness to alter its 
position in which it reserved right of unilateral action as to fixing of wages, hours, and 
working conditions. These two cases are of doubtful value, however, since in both, 
there were additional facts clearly indicating an absence of good faith. 

*The option contained in the lease in the principal case is as follows: “Lessors 
agree to give to Lessee the right to purchase the premises mentioned in this lease, during 
any part of the term of said Lease for the sum of Thirteen Thousand Five Hundred 
Dollars ($13,500.00) cash.” Wanous v. Balaco, 412 Ill. 545, 546, 107 N.E.2d 791, 
792 (1952). 

* See Sandra Frocks v. Ziff, 397 Ill. 497, 74 N.E.2d 699 (1947); Garlick v. Imgruet, 
340 Ill. 136, 172 N.E. 164 (1930). 

* Mitzloff v. Midland Lumber Co., 338 Ill. 575, 170 N.E. 695 (1930); Johnson v. 
Whitney Metal Tool Co., 342 Ill. App. 258, 96 N.E.2d 372 (2d Dist. 1950); Robbs v. 
Illinois Rural Rehabilitation Corporation, 313 Ill. App. 418, 40 N.E.2d 549 (4th Dist. 
1942). 

*Cities Service Oil Co. v. Viering, 404 Ill. 538, 89 N.E.2d 392 (1949); Garlick v. 
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the option is invoked during the term of the lease, there is generally no 
doubt as to its validity.® The more difficult question, however, is whether 
the option may be invoked when the original lease has expired and the lessee 
holds over under a periodic tenancy. 


The result in the principal case is consistent with the weight of au- 
thority in the United States.* Except for one or two jurisdictions, ’ courts 
have been unwilling to extend the option into the periodic tenancy beyond 
the actual term of the lease. This result, as a practical matter, is no doubt 
predicated upon the fact that options, if extended beyond the actual term of 
the lease, may produce a substantial hardship on the landlord; that is, the 
option price, after a passage of years, may be substantially less than the 
actual value of the real estate at the time the option is invoked. 


Though the instant case lays to rest the problem in Illinois so far as 
result is concerned, * it nevertheless raises substantial questions in the area of 
analysis and reasoning. 


Many courts investigating this area have held that an option to purchase 
is not an integral part of the lease but collateral to it.* Therefore, they 
reason, a new tenancy on the terms of the old lease does not include the 


Imgruet, 340 Ill. 136, 172 N.E. 164 (1930); Baker v. Ellis, 244 Ill. App. 330 (1st Dist. 
1927); Bell v. Minor, 199 P.2d 718 (Calif. Dist. Ct. of Apps., 1948); Redmon v. Sinclair 
Refining Co., 204 Ga. 699, 51 S.E.2d 409 (1949); Trotter v. Lewis, 185 Md. 528, 45 A.2d 
329 (1946); Hathaway v. Nevitt, 358 Mo. 202, 213 S.W.2d 938 (1948); Patsourakas v. 
Kolioutos, 132 N.J. Eq. 87, 26 A.2d 882 (1942); Crotts v. Thomas, 226 N.C. 385, 38 
S.E.2d 158 (1946); Richter v. Mozenter, 356 Pa. 650, 53 A.2d 76 (1947); Strom v. Biholz, 
46 N.W.2d 912 (S.D. 1951); Time Oil Co. v. Palmer, 27 Wash.2d 468, 182 P.2d 695 
(1947). 

*Examine in this respect: Welsh v. Jakstas, 401 Ill. 288, 82 N.E.2d 53 (1948); 
Garlick v. Imgruet, 340 Ill. 136, 172 N.E. 164 (1930); Anderson v. Anderson, 251 Ill. 
415, 96 N.E. 265 (1911). 

*Smith v. Carter, 213 Ark. 937, 214 S.W.2d 64 (1948); Spaulding v. Yovino-Young, 
30 Cal.2d 138, 180 P.2d 691 (1947); Libin v. Peters, 118 Ind. App. 27, 75 N.E.2d 162 
(1947); Grazier v. Kentucky-Jellico Coal Co., 296 Ky. 756, 178 S.W.2d 600 (1944); 
Cox v. McGregor, 330 Mich. 260, 47 N.W.2d 87 (1951); Andreula v. Slovak G ic 
Union Sokol Assembly, 140 N.J. Eq. 171, 53 A.2d 191 (1947); Rabinovitz v. Williamson, 
88 N.Y.S.2d 370 (1949); Napper v. Rice, 127 W.Va. 157, 32 S.E.2d 41 (1944); In re Leeds 
Breweries, Ltd., 2 Ch. 548 (Eng. 1920); see note, 163 A.L.R. 714 (1946). 

* Bagley v. Clark, 190 Md. 223, $7 A.2d 739 (1948) holds expressly that the option 
is extended into a holdover tenancy. (The wording of the option in the Bagley case 
was substantially similar to the wording in the principal case.) Rubin v. Gochrach, 
186 Va. 786, 44 S.E.2d 1 (1947), allowed the option to be extended into the periodic 
tenancy unless the language of the option indicates that it may be exercised only during 
the term of the lease. (Note that the lease in the instant case does have such restrictive 
effect. See note 1 supra.) 

* There is dicta from one Illinois case, Harding v. Gibbs, 125 Ill. 85, 17 N.E. 60 
(1888), which indicates the result reached in the principal case. The Harding case 
says that, hypothetically speaking, a person could not wait until the option expired and 
then exercise the option because there had been an increase in value of the land. 

* Spaulding v. Yovino-Young, 30 Cal.2d 138, 180 P.2d 691 (1947); Libin v. Peters, 
118 Ind. App. 27, 75 N.E.2d 162 (1947); Andreula v. Slovak Gymnastic Union Sokol 
Assembly, 140 N.J. Eq. 171, 53 A.2d 191 (1947); Friederang v. Ruth Aldo Co., 191 App. 
Div. 127, 191 N.Y. Supp. 401 (1921); Petit v. Tourison, 283 Pa. 529, 129 Atl. 587 (1925); 
Sherwood v. Tucker, 2 Ch. 440 (Eng. 1924); In re Leeds Breweries, Ltd. 2 Ch. 548 
(Eng. 1920); Woodall v. Clifton, 2 Ch. 257 (Eng. 1905). 
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collateral option. The instant case, however, though it reaches the common 
result, indicates in accord with previous Illinois authority that an option 
to purchase is an integral part of the lease.*® This reasoning, in the light 
of authority and logic, is somewhat questionable.’ What, for example, 
does an option to purchase have to do with the relation of landlord and 
tenant? ‘? It would appear that the two are actually completely dissimilar. 
Illinois and other jurisdictions hold that the option, when exercised, destroys 
the relation of landlord and tenant and sets up a new relation of vendor and 
purchaser. ** If this is true, the option must certainly be somewhat inde- 
pendent from the lease, for the two relations obviously cannot exist at the 
same time. Moreover, an option may be and often is made a binding agree- 
ment completely outside the lease or with no lease at all so long as there is 
valid consideration for it.’* Certainly the common provisions of a lease 
(i.e. rent, length of term, parties etc.) are usually made within the leasing 
agreement itself and are logically the integral parts of the lease.** Why, 
therefore, is it consistent to insist that an option is an integral part of the 
lease? Though Illinois in several cases indicates that it is necessary that the 
option be integral so rent will supply it consideration, ** other Illinois cases 


*“We believe, however, that even though a purchase option is held to be an 
integral part of the lease . . .” Wanous v. Balaco, 412 Ill. 545, 548, 107 N.E.2d 791, 793 
(1952). To the same effect in Illinois: Hindue Incense Mfg. Co. v. MacKenzie, 403 Ill. 
390, 86 N.E.2d 214 (1949); Sandra Frocks v. Ziff, 397 Ill. 497, 74 N.E.2d 699 (1947); 
County of Hamilton v. Sloan, 387 Ill. 24, 55 N.E.2d 68 (1944); Garlick v. Imgruet, 340 
Ill. 136, 172 N.E. 164 (1930). 

™ Note that there is considerable diversity of thought on this whole subject. In 
Ardito v. Howell, 51 A.2d 859, 861 (Del. 1947), the court said: “. . . placing of 
emphasis on legal concepts such as the distinction between renewal and exten- 
sion, and between dependent and independent provisions in agreements tends 
to remove the solution from the realm wherein the parties moved when executing the 
agreement.” There is certainly something to be said for such a view. In Schaeffer v. 
Bigler, 186 Md. 1, 45 A.2d 775 (1946), the Maryland court reached the same conclusion 
as the Illinois cases, holding that the option and the lease were an indivisible contract. 

= There are two good discussions in English cases on this particular point taking 
the view that the relation of landlord and tenant has nothing to do with the option to 
purchase. In re Leeds Breweries, Ltd., 2 Ch. 548 (Eng. 1920); Woodall v. Clifton, 2 
Ch. 257 (Eng. 1905). 

* Cities Service Oil Co. v. Viering, 404 Ill. 538, 89 N.E.2d 392 (1949); Koegh v. 
Peck, 316 Ill. 318, 147 N.E. 266 (1925); Rozenthal v. Shapiro, 333 Mich. 302, 52 
N.W.2d 859 (1952); Gossert v. Anderson, 201 Minn. 515, 276 N.W. 808 (1937); Mauzy 
v. Elliot, 146 Neb. 865, 22 N.W.2d 142 (1946); Moore v. Mase, 214 S.C. 274, §2 SE.2d 
204 (1949); Larsen v. Sjogren, 67 Wyo. 447, 226 P.2d 177 (1951); Power v. Hammen 
Consol. Gold Fields, 8 Alaska 153 (1929). 

* Anderson v. Bills, 335 Ill. 524, 167 N.E. 864 (1929); Wagner v. Clay, 306 Ill. 560, 
138 N.E. 164 (1923); Keefer v. United Electric Coals Co., 292 Ill. App. 36, 10 N.E.2d 
836 (3d Dist. 1937). An option to purchase without consideration is, of course, a 
but a mere offer. Pittsburgh Equitable Meter Co. v. Paul C. Loeber & Co., 160 F.2 
721 (7th Cir. 1947). 

* The general rule is set out in 51 C.J.S. § 211, p. 816 (1947): “The instrument 
usually contains the name of parties, a description of di demised property, a designa- 
tion of the term . . . a provision for possession by the lessee, and the amounts of rent 
with the terms of payment.” 

“Examine in this respect: Garlick v. Imgruet, 340 Ill. 136, 172 N.E. 164 (1930); 
Marske v. Willard, 169 Ill. 276, 48 N.E. 290 (1897); McCauley v. Coe, 150 Il. 311, 37 
N.E. 232 (1894); Hayes v. O’Brien, 149 Ill. 403, 37 N.E. 73 (1894); Baker v. Ellis, 244 
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find the option integral because it was executed at the same time and for 
the same purpose as the lease. *" 

Since the Illinois court feels that an option is an integral part of the 
lease, the court is forced to put its conclusion in the instant case on a dif- 
ferent basis than many of the courts. The court in the principal case finds 
that different basis in Weber v. Powers. '* That case, decided in 1904, held 
that a power of attorney to confess judgment was not such a provision of a 
lease as would be extended into a periodic tenancy. The court in the Weber 
case turned its decision on the fact that a power of attorney would not be 
“. . . applicable to the new condition of things” '® in the periodic tenancy. 
This language was extracted from a treatise by Taylor * which the court 
found cited in appellant’s brief. *| The court in the instant case adopts this 
language (i.e. “the new condition of things”) from the Weber case 
exactly; ** unfortunately it does not attempt to duplicate some similar reason- 
ing as well. ** The statement that an “. . . option to purchase for a certain 
sum ‘During the term of this lease’ ** is not such a provision as is applicable to 
the new tenancy and the new condition of things” *° stands alone in the prin- 
cipal case without explanation. The cases cited by Taylor as authority for his 


Ill. App. 330 (1st Dist. 1927); Standwood v. Kuhn, 132 Ill. App. 446 (2d Dist. 1907). It 
would be well to note that some of these cases do not appear to support the proposition 
though the Illinois court has cited them as eupporTing the proposition. 

* Sandra Frocks v. Ziff, 391 Ill. 497, 74 .2d 699 (1947); County of Hamilton v. 
Sloan, 387 Ill. 24, 55 N.E.2d 68 (1944). The argument used in these cases does not seem 
to be particularly persuasive, since the rule would seem to mean that the lease and option 
were part of one contract, not that the option was an integral part of a lease. 

* 213 Ill. 370, 72 N.E. 1070 (1904). 

* Id. at 388, 72 N.E. at 1075. 

* Taytor, LANpLorp AND TENANT, § 525 (1904). 

™ Appellant’s brief was summarized in 68 L.R.A. at 613 (1915). It is interesting 
to note, too, that the court in the Weber case also cited Smith v. Pringle, 100 Pa. 275 
(1883). Weber v. Powers, 213 Ill. 370, 383, 72 N.E. 1070, 1074 (1904). The Smith 
case involved the same questions as the Weber case and was decided the same way as 
the Weber case; i.e. the power of attorney to confess judgment was not extended into 
the periodic tenancy. the Smith case, however, did not use the “new condition of 
things” language although Taylor had cited it in the annotation to § 525 referred to in 
the body of the comment. 

* Wanous v. Balaco, 412 Ill. 545, 548, 107 N.E.2d 791, 793 (1952). 

*The court in the Weber case reasoned as follows: “A power of attorney to 
confess judgment is a written instrument, and the covenant to Pay rent, as embodied 
in the lease, is a written obligation. Therefore, the warrant of attorney in the lease 
is a written power of attorney to enter ge upon a written obligation. If the 
warrant of attorney is applicable to the holding over as thus indicated, then there would 
be a mere oral or implied power of attorney to enter judgment upon an oral or implied 
contract. Therefore, under the doctrine of inapplicability, it cannot be said that the 
authority to confess judgment was extended from the original lease to the subsequent 
implied contract ....” Weber v. Powers, 213 Ill. 370, 388, 72 N.E. 1070, 1075 (1904). 

“See note 1, supra. The court here is quoting from the lease. Note also that 
the court in the instant case does not say whether this particular language is the turning 
point of the decision. If it is, it is like Rubin v. Gochrach, 186 Va. 786, 44 SE.2d 1 
(1947), which, as pointed out in note 7, supra, allows the option to be extended unless 
there are such restrictive words. The language of the court, in the instant case, 
however, would seem to negative such a suggestion. (i.e. “not applicable to the new 
condition of things”). 

* Wanous v. Balaco, 412 Ill. 545, 548, 107 N.E.2d 791, 793 (1952). 
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statement are not illuminating. The particular language would seem to have 
neither judicial precedent nor following in recent cases except in Illinois; 
even the Illinois cases, however, do not appear to have given the language 
any meaningful general explanation.** The court in the principal case 
neither defines the language in terms of the option, nor does the court 
define it in more general terms as a rule of law. As applied, therefore, to 
the facts of the principal case the language is virtually meaningless. 

If the language is meaningful as applied to options, or for that matter 
to any term of a lease, it would appear that an explanation must wait for an- 
other case and another day in court. Unfortunately, in the interim, the 
principal case leaves little standard or guide for the attorney in determining 
whether or not a given term of a lease will be projected into a periodic 
tenancy to the possible detriment of a client. 

Lioyp Herotp 


SEARCHES AND SEIZURES—Eavesdropping by Radio Held Not an 
Unlawful Search and Seizure. (United States) 


The defendant, On Lee, was indicted on a narcotics charge, and was 
released on bail. Chin Poy, an old acquaintance, visited On Lee in his 
laundry, and in the course of their conversation On Lee made self- 
incriminating statements. Chin Poy was “wired for sound,” with a micro- 
phone in his pocket and a small antenna up his sleeve, and the whole 
conversation was overheard on a radio receiver by a federal agent outside 
the laundry. The federal agent testified, over objection,’ as to this con- 
versation, and On Lee was convicted. The Court of Appeals sustained the 
conviction. ? On certiorari, beld (5-4): Affirmed. This was not an unlaw- 
ful search and seizure * since Chin Poy was in the laundry with the consent 


* The language (i.e. “the new condition of things”) first a in the case of 
Weber v. Powers, 213 Il. 370, 72 N.E. 1070 (1904). Though a later case, Funston v. 
Hoffman, 232 Ill. 360, 83 N.E. 917 (1908) cites an earlier case than the Weber case as 
authority for the language, Clinton Wire Cloth Co. v. Gardner, 99 Il. 151 (1881), it 
appears that the Clinton case only held there was a new tenancy at the election of the 
landlord on the terms of the old lease; the Clinton case did not add the proviso that it 
must be “applicable to the new condition of things.” The Weber case, supra, has been 
twice followed in Illinois in the appellate courts; Weiss v. Danelezick, 262 Ul. App. 551 
(1st Dist. 1931) and Coben v. Wexler, 221 Ill. App. 184 (Ist Dist. 1921). In neither 
of these cases did the appellate courts use the language of the Weber case concerning 
the “new condition of things.” 

* Actually, there is considerable doubt whether On Lee’s counsel ever made a 
proper objection to the testimony by the federal as to On Lee’s conversation with 
Chin Poy; at the trial the basis of the general objection seemed to be “irrelevance;” 
there was not even a mention of the “search and seizure” argument in the statement of 
points to be relied upon in the Court of Appeals. However, the Court of Appeals con- 
sidered the question on the ground that it was “plain error,” though the Supreme Court 
indicates it would have been within its proper discretion in refusing to consider the 
point. 343 U.S. 747, 749-750, (footnote $3)? 2 Sup. Cr. 967, 970. 

* 193 F.2d 306 (2d Cir. 1951). 

*US. Const. AMenp. IV, “The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and seizures, shall not 
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of the defendant This was not a violation of Section 605 of the Federal 
Communications Act since On Lee was not sending messages to anyone, nor 
using a system of communications within the meaning of the Act.‘ The 
evidence should not have been excluded as a means of disciplining federal 
law enforcement officers. On Lee v. United States, 343 U.S. 747, 72 Sup. 
Ct. 967 (1952). 

It is reasonably clear that there was no violation of the Federal Com- 
munications Act in this case, and the court quickly disposed of that con- 
tention. However, as to the question of “unreasonable search and seizure” 
the members of the Supreme Court divided five to four, with the same 
irreconcilable differences of opinion which have marked many of the de- 
cisions in this field. The “Federal Rule” of excluding evidence which was 
secured by federal officers by illegal means, dates from Weeks v. United 
States ® where the officers had searched Weeks’ residence without a warrant 
and had found incriminating evidence. This rule has been modified and 
limited by later cases so as to allow searches which are made as an “incident 
to a valid arrest,” ° or where the officers have “probable cause” for believing 
a crime is being committed,’ and to permit reasonable searches of movable 
vehicles. * However, the general rule has been that where the officers are 
not responding to a real emergency, there must be compelling reasons to 


be violated, and no Warrants shall issue, but upon probable cause, supported by 
Oath or affirmation, and | spied describing the place to be searched, and the per- 
sons or things to be seized.” 

*FeperaL Communications Acr § 605, 48 Srat. 1103 (1934), 47 US.C.A. § 605 
(Supp. 1951): “. . . no person not being authorized by the sender shall intercept any 
communication and divulge or publish the existence, contents, substances, purport, 
effect, or meaning of such intercepted communication to any person... .” 

* Weeks v. United States, 232 U.S. 383, 34 Sup. Cr. 341 (1914). 

*Harris v. United States, 331 U.S. 145, 67 Sup. Cr. 1098 (1947). Cf. Marron v. 
United States, 275 U.S. 192, 48 Sup. Cr. 74 (1927), note 10 infra; and Agnello v. United 
States, 269 U.S. 20, 46 Sup. Cr. 4 (1925) (search of house of alleged conspirator, several 
blocks from place of arrest, held unlawful and not justifiable as incidental to arrest.) 

"Here the Court has been very strict: 

Johnson v. United States, 333 U.S. 10, 68 Sup. Ct. 367 (1947) (officers smelled 
burning opium, entered and searched D’s hotel room, held unreasonable. Court said 
the officers should have secured a warrant, that inconvenience and delay are not suf- 
ficient justification. Dissenting: Black, Reed, Burton, JJ., and Vinson, C.J.) 

McDonald v. United States, 335 US. 451, 69 Sup. Ct. 191 (1948) (officers heard 
adding machines in rooming house, got in ag landlady’s window, looked into D’s 
room through transom, and caught D running a lottery. Held, unreasonable, no excuse 
for officers not having a search warrant; not a genuine emergency since D had been 
under suspicion for two months. Dissenting: Reed, Burton, JJ., and Vinson, C.J.) 

*Carroll v. United States, 267 U.S. 132, 45 Sup. Cr. 280 (1924) (Dissenting: Mc- 
Reynolds and Sutherland, JJ.); Brinegar v. United States, 338 U.S. 160, 69 Sup. Cc. 
1302 (1949) (User of public highways may not be stopped and searched at officers’ 
whim, caprice or mere suspicion; but one who recently and repeatedly has given sub- 
stantial ground for believing that he is engaged in forbidden transportation in area of 
his usual operations has no such immunity, if officer who intercepts him in that region 
knows that fact at the time of interception, and circumstances do not indicate that 
suspect is going about legitimate affairs—here D was hauling bootleg liquor, and the 
back end of his car had that tell-tale sag. Dissenting: Jackson, Frankfurter, and 
Murphy, JJ.) 

"i nited States v. Di Re, 332 U.S. 581, 68 Sup. Cr. 222 (1948) (search of occupant 
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justify search without a search warrant.* And the court has stated many 
times that “general exploratory searches” cannot be undertaken by officers 
with or without a warrant.” Illinois follows the “Federal Rule” and 
excludes evidence secured by illegal search and seizure. "* 


was not justified as an incident to search of automobile for counterfeit gasoline ration 
coupons. Dissenting: Black, J., and Vinson, C.J.) 

® McDonald and Johnson cases cited in footnote 7 supra. In Trupiano v. United 
States, 334 U.S. 699, 68 Sup. Cr. 1229 (1948) one of the federal agents had been working 
with the D’s gang, and the Court held that there was no excuse for the failure to have 
a search warrant when the arrests were made (Dissenting: Black, Reed, Burton, JJ., and 
Vinson, C.J.) However, in United States v. Rabinowitz, 339 US. 56, 66, 70 Sup. Cr. 
430, 435 (1950), Comment [1950] Law Forum 340, the Court overruled Trupiano to the 
extent that it required a search warrant solely upon the basis of the practicability of 
procuring it, rather than upon the reasonableness of the search after a lawful arrest. 
(Dissenting: Black, Jackson, and Frankfurter, JJ.) (In the Rabinowitz case, officers 
had a warrant for the arrest of D; they caught him in his place of business, and found 
forged stamps upon a search made as an incident to that arrest. Held, not unreasonable.) 

Davis v. United States, 328 U.S. 582, 66 Sup. Cr. 1256 (1945) (“We are dealing 
here not with PRIVATE papers or documents, but with gasoline ration coupons which 
never became the private property of the holder but remained at all times the property 
of the government and subject to inspection and recall by it.” Court does not overrule 
the finding that D had consented to the search and that no force or threat of force 
had been employed to persuade him. Dissenting: Frankfurter, Murphy and Rut- 
ledge, JJ.) 

’ United States v. Jeffers, 72 Sup. Cr. 93 (U.S. 1951), Comment [1952] Law 
Forum 310 (D hid narcotics in the home of a third person; federal agents seized it 
there without a warrant. Held, it should have been excluded from evidence at D’s trial, 
despite the fact that federal statutes had abrogated all property rights in narcotics, and 
that these were seized at the home of a third person. These narcotics were D’s property 
for the purpose of the exclusionary rule.) 

* Lefkowitz v. United States, 285 US. 452, 52 Sup. Cr. 420 (1932) (general ex- 
— search of premises at time of arresting occupants for conspiracy to violate 
iquor laws and seizure of books and papers therein, held unreasonable. Arrest may 
not be used as pretext to search for evidence.) 

Marron v. United States, 275 U.S. 192, 48 Sup. Cr. 74 (1927) (seizure of ledger and 
bills for gas, light etc. held not authorized by warrant to search for liquors and articles 
for its manufacture, but since they were in plain sight, they were properly seized as 
incident to valid arrest-— D was caught running a saloon.) 

Go-Bart Importing Co. v. United States, 282 U.S. 344, 51 Sup. Cr. 153 (1931) 
(Officers under color of invalid warrant of arrest, and falsely clai to have search 
warrant, made general search of D’s office, compelled opening wpe by threats of 
force, and seized records and papers. Held, an unreasonable search and seizure. Court 
distinguished Marron saying, those “things were visible and accessible and in the 
ofieatiars immediate custody. There was no threat of force or general search or rum- 
maging of the place.” 282 U.S. at 358, 51 Sup. Cr. at 158.) 

Silverthorne Lumber Co. v. United States, 251 U.S. 385, 40 Sup. Cr. 182 (1920) 
(S was arrested at his home, and while thus detained, federal agents went to the office 
of the company and made a clean sweep of all books and papers, without any sort of a 
warrant. eld, unreasonable search and seizure, and the government cannot now 
subpoena those papers. “If knowledge of them is gained from an independent source 
they may be proved like any others, but the knowledge gained by the Government’s own 
wrong cannot be used by it” to make a formal demand on S to produce the papers. 
Dissenting: Pitney, J., and White, C.J.) 

Cf. Harris v. United States, 331 U.S. 145, 67 Sup. Cr. 1098 (1947) (If entry upon 
premises be authorized and search which follows be valid, the Fourth Amendment . 
not inhibit the seizure of property, the possession of which is a crime (forged draft- 
cards) even though the officers are not aware that such property is on the premises 
when the search is initiated. Dissent: Frankfurter, Murphy, Jackson, and Rutledge, Jj.) 

* People v. Grod, 385 Ill. 584, 53 N.E.2d 591 (1944) (Generally, the search of one’s 
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In Olmstead v. United States, ** the Supreme Court held (5-4) that wire 
tapping by federal officials was not a violation of the Fourth and Fifth 
Amendments, even though such wire tapping was a crime under the state 
law, since the tapping was done outside the home of the defendant. There 
was a strong dissent in this case by Justices Holmes, Brandeis, Butler, and 
Stone, C. J. In Nardone v. United States,’ nine years later, the court 
held (7-2) that Section 605 of the Federal Communications Act was intended 
to bar testimony as to the content of an intercepted message. This decision 
was a doubtful construction of the Act, since Congress had rather expressly 
refrained from adopting legislation outlawing wire tapping, and since Section 
605 was almost identical to a provision in the Radio Act of 1927 which had 
been in effect at the time of the Olmstead decision. The second Nardone 
case ™ held that the government could not make any use of information or 
“leads” which it got through the use of wire tapping; and held that once 
the wire tapping has been established, the burden is on the government to 
convince the trial court that its proof has an independent origin. 


The case, however, which is more in point for our present discussion 
is Goldman v. United States * which held that federal agents did not violate 
the Fourth Amendment by placing a “detectaphone” on the outer wall of the 
defendant's hotel room. Stone, C.J., Frankfurter, and Murphy, J.J., 
dissented in that case, and Justice Douglas now states that he was wrong in 
not joining with them in their dissent. ** In the Goldman" case the federal 
agents had also previously committed a trespass in order to install a listening 
device within the defendant’s room itself; however that device failed to 
work, and the Supreme Court expressly reserved decision as to the effect 
of a trespass in that situation on the search and seizure question. On Lee 
did his best in the present case to establish a “trespass” by Chin Poy or the 


dwelling without a warrant is unreasonable and any articles taken may, upon motion, be 
either impounded by the court, or ordered returned to the D, and not be permitted to 
be used as evidence in the case. Int. Const. Art. Il, § § 6, 10. The home of a person 
charged with crime (burglary) cannot without consent, be searched without a warrant, 
and a search so made is “unreasonable” under the Federal and State Constitutions. The 
search of a dwelling without a warrant is unreasonable as a matter of law, whereas the 
search of the person of the D or the vehicle in which he is riding may be unreasonable 
depending upon the particular circumstances.) 

People v. Lind, 370 Ill. 131, 18 N.E.2d 189 (1938) (Evidence showed that wife’s 
consent to search of the premises given to officers was so tinged with official coercion 
that it was not freely given and hence was not a waiver of her husband’s constitutional 
rights against illegal search and seizure.) 

People v. Levy, 370 Ill. 82, 17 N.E.2d 967 (1938) (D, being a licensed dealer in 
used motor vehicles, was deemed under statute to have granted authority to officers to 
search his place of business for stolen autos. Ity. Rev. sm c. 954%, § 87 (1951). 

* Olmstead v. United States, 277 U.S. 438, 48 Sup. Cr. 564 (1928). 

* Nardone v. United States (1) 302 U.S. 379, 58 Sup. Cr. 275 (1937). 

* Nardone v. United States (II) 308 U.S. 338, 60 Sup. Cr. 266 (1939). 

* Goldman v. United States, 316 U.S. 129, 62 Sup. Cr. 993 (1942). 

343 US. at 762, 72 Sup. Cr. at 976 (1952). 

* Supra, note 15. 
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federal agent, but the majority of the court was unpersuaded, and said defi- 
nitely that the technical civil doctrine of trespass ab initio was not applicable 
to exclude evidence in criminal cases, and added, “Only in the case of 
physical entry, either by force as in McDonald v. United States,** by un- 
willing submission to authority, as in Jobnson v. United States, or without 
any express or implied consent, as in Nueslein v. District of Columbia, * 
would the problem left undecided in the Goldman case be before the 
court.” ** Eavesdropping on a conversation, with the connivance of one 
of the parties, cannot be likened to an unreasonable search or seizure. ** 


Justices Burton and Frankfurter, on the other hand, thought that the 
line defining unlawful searches and seizures can be drawn in such a way as 
to exclude the testimony by the eavesdropping federal agent, saying that if 
the agent had, without a warrant, surreptitiously entered the room along 
with Chin Poy, and while concealed had overheard the conversation, that 
the federal agent would not be allowed to testify: 


“... that is what took place here . . . the presence of the transmitter, for 
this purpose, was the presence of (the federal agent’s) ear. While this 
test draws a narrow line between what is admissible and what is not, it is 
a clearly ascertainable line. It is determined by where the ‘effects’ are 
seized or, as here, where the words are picked up. In this case the 
words were picked up without warrant or consent within the con- 
stitutionally inviolate “house” of a person entitled to protection there 
against unreasonable searches and seizures of his person, house, papers, 
and effects.” ** 


This argument seems rather weak, but it finds support in the old case of 
Gouled v. United States ** where a business acquaintance of the defendant's 
made a “friendly call” on him, and secretly carried away several documents. 
The Court said, in answering certified questions: 


“(W)hether entrance to the home or office of a person suspected of 
crime be obtained by a representative of any branch or subdivision of 
the Government of the United States by stealth, or through social ac- 
quaintance, or in the guise of a business call, and whether the owner be 
present or not when he enters, any search and seizure subsequently and 
secretly made in his absence, falls within the scope of the prohibition of 
the Fourth Amendment... .” And the admission of such paper in 


* Supra, note 7. 
* Ibid. 


"73 App. D.C. 85, 115 F.2d 690 (1940) (Officers found “hit and run” taxicab; 
went to owner’s house without search or arrest warrant and just walked in. D came 
downstairs and admitted he had been driving the cab at the time of the accident. Held, 
admission of this evidence of D’s declaration was error; conviction reversed.) 
™ 343 US. at 752-753; 72 Sup. Cr. at 971 (1952). 

* Id. at 754, 72 Sup. Ct. at 972. 
* Id, at 767, 72 Sup. Ct. at 976. 
* Gouled v. United States, 255 U.S. 298, 41 Sup. Cr. 261 (1921). 











654 LAW FORUM [Vor. 1952 


evidence against the defendant when indicted for crime is a violation of 
the Fifth Amendment.” ** 


However, in the later Olmstead case ** the Supreme Court indicated that the 
Gouled decision was the extreme limit of the protection of the Fourth 
Amendment. And the majority opinion in the present case makes it clear 
that the influence of the Gouled doctrine will be restricted to the case 
where the visitor actually makes a search in the absence of his host, and will 
not be extended to cover a situation where the “visitor” secretly brings in 
a recording device or a radio transmitter. 


The minority of the court is on considerably stronger ground when it 
argues that the evidence should be excluded by applying the general policy 
of the Fourth and Fifth Amendments as a method of disciplining the federal 
law enforcement officers, ** rather than by attempting to classify the present 
evidence as actually secured by an unreasonable search and seizure. This 
appears to be the real basis for the dissent of both Holmes and Brandeis in 
the Olmstead case. Holmes said: “While I do not deny it, I am not prepared 
to say that the penumbra of the Fourth and Fifth Amendments covers the 
Defendant, although I fully agree that the courts are apt to err by sticking 
too closely to the words of a law where those words import a policy that 
goes beyond them.” ** Brandeis said, “It is of course immaterial where the 
physical connection with the telephone wires leading into the defendants’ 
premises was made . . . . Experience should teach us to be most on our guard 
to protect liberty when the government’s purposes are beneficient. Men 
born to freedom are naturally alert to repel invasion of their liberty by evil- 
minded rulers. The greatest dangers to liberty lurk in insidious encroach- 
ment by men of zeal, well-meaning but without understanding.” *° In the 
present case, Justice Douglas reverses his previous position and approves 
Brandeis’ stand: “That philosophy is applicable not only to a detectaphone 
placed against the wall or a mechanical device designed to record the 
sounds from telephone wires but also to the ‘walky-talky’ radio used in the 
present case. The nature of the instrument that science or engineering 
develops is not important. The controlling, the decisive factor is 
the invasion of privacy against the command of the Fourth and Fifth 
Amendments.” *° 


The majority of the court, however, sees no reason for disciplining the 
federal agents, since neither the “friend” nor the federal agent violated any 


* Id. at 306, 41 Sup. Cr. at 264. 

* Supra, note 12. 

* As was done in McNabb v. United States, 318 U.S. 332, 63 Sup. Cr. 608 (1943) 
(Federal officers delayed taking Ds before a U.S. Commissioner for preliminary exami- 
nation. Held error to admit their confessions in evidence. Dissenting: Reed, J.) 

* Olmstead v. United States, 277 US. 438, 469, 48 Sup. Ct. 564, 575 (1928). 

* Id. at 479, 48 Sup. Cr. at 572-573. 

* 343 US. at 765, 72 Sup. Cr. at 977 (1952). 
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federal or state law. And Justice Jackson seems to have the last word when 
he says for the majority: “The use of informers, accessories, accomplices, 
false friends, or any of the other betrayals which are ‘dirty business’ may 
raise serious questions of credibility .... But to the extent that the argu- 
ment for exclusion departs from such orthodox evidentiary canons as 
relevancy and credibility, it rests solely on the proposition that the govern- 
ment shall be arbitrarily penalized for the low morals of its informers . . . . 
We think the administration of justice is better served if strategems such as 
we have here are regarded as raising not questions of law, but issues of 
credibility. We cannot say that testimony such as this shall, as a matter of 
law, be refused all hearing.” ** 


It is difficult to assess the scope of the federal search and seizure cases. 
The Supreme Court has always proceeded upon the ground that each case 
must be decided upon its own peculiar facts, and that few general principles 
can be stated to define what constitutes a “reasonable search.” Whenever 
the court has attempted to lay down broad principles, as in the Weeks and 
Gouled cases, later circumstances have persuaded the court to modify those 
rules. The present case holds only that it is not an unreasonable search 
and seizure for a “friend” who is wired for sound to enter the home of a 
suspected person and engage him in incriminating conversation. The court 
has not decided whether it would be constitutional for the visitor to hide or 
leave behind him an eavesdropping device to record future conversations. 
It would seem that in such a case there would be no actual trespass, and the 
rule of the present case might well be applied. However, in the case of a 
prior trespass for the purpose of installing a listening device, the important 
element of original entry by “consent” is not present, and it may be that the 
Supreme Court will see fit to “discipline” its federal officers for such repre- 


hensible conduct. 
Scott Boon 


STATE TAXATION—Use Tax on Cigarettes a Proper Excise Tax. 

(Illinois) 

Plaintiff, an Illinois resident, purchased cigarettes in Indiana through 
a mail-order vendor. The plaintiff instituted this suit for a declaratory 
judgment to determine the constitutionality of the Illinois Cigarette Use 
Tax Act. The statute imposed a tax on the privilege of using cigarettes in 
this state. The Superior Court of Cook County declared the law un- 
constitutional, and on appeal, held: Reversed. The privilege tax on the use 
of cigarettes is a valid method of attaining revenue not prohibited by the 
Revenue Article of the Illinois Constitution. The classification is reasonable 


® Id. at 757-758, 72 Sup. Cr. at 973, 974. 
‘Tux. Rev. Srat., c. 120, § § 453.33-453.67 (1951). 
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and not arbitrary, and the tax is uniform upon the class. Jobnson v. Halpin, 
413 Ill. 257, 108 N.E.2d 429 (1952). 


The Illinois cigarette use tax in effect provides for a tax on the privilege 
of using in Illinois cigarettes purchased outside the state. Any question that 
a use tax is a burden on interstate commerce has been conclusively settled. 
As the Supreme Court of the United States declared in Nelson v. Sears 
Roebuck and Co., “The validity of such a tax, so far as the purchaser is 
concerned, has been withdrawn from the arena of debate.” ? Therefore, a 
state may enact a use tax with confidence unless invalid as an improper 
form of taxation under its own state constitution. * 


The Revenue Article of the Illinois Constitution provides that the state 
shall have the power to impose an ad valorem tax on property and an excise 
tax on occupations and franchises or privileges.* The Illinois Supreme 
Court has repeatedly affirmed legislation taxing occupations and it seems 
settled that such a tax will be valid unless arbitrary and unreasonable. * The 
legislative power to tax privileges is not so clearly settled and is still open 
to interpretation. 


In 1932, by the decision in Bachrach v. Neison,* the taxing power of 
the state was strictly limited. The court, taking a minority view,’ ruled 
that a tax on income is a tax on property, and, as such, must be taxed on an 
ad valorem basis. The court construed Section 1 of the Revenue Article as 
“a limitation on the power of the legislature to raise revenue, confining it to 
(1) property taxes on a valuation basis; (2) occupation taxes; and (3) fran- 
chise and privilege taxes” * and Section 2 as an extension of the occupations, 
franchises, and privileges designated by Section 1. The court reasoned that 
no authority is contained in the constitution for an income tax other than 
as a property tax on an ad valorem basis. It is clear that Mr. Justice 
Phillips, in the Bachrach case, considered Sections 1 and 2 as a limitation on 
the inherent power of the state to tax, and as setting forth the exclusive 
permissible means of taxation. 


The court, in the principal case, considers and assents to the decision 
in the Bachrach case, but states that it has no application to the problem 


? 312 US. 359, 363, 61 Sup. Cr. 586, 588 (1940). 

"Rep. Int. Rev. Laws ComM’n 294ff (1949). 

* Inu. Const. Art. IX, § § 1, 2. 

*Liberty National Bank v. Collins, 388 Ill. 549, 58 N.E.2d 610 (1944); Reif v. 
Barrett, 355 Ill. 104, 188 N.E. 889 (1933); Howland v. City of Chicago, 108 Il. oo 
(1884). An excise tax is not arbitrary and unreasonable if it operates uniformly u 
group reasonably classified. Beals v. State, 139 Wis. 544, 121 N.W. 347 (1909). How- 
ever, the tax may be prohibitory in effect pag A! the act itself could be prohibited under 
the police power of the state. See People v. Thillens, 400 Ill. 224, 79 N.E.2d 609 (1948) ; 
People v. Wilson, 249 Ill. 195, 94 N.E. nal (1911). 

toes Ill. 579, 182 N.E. 909 (1932). 

"It has been generally accepted that an income tax is not a tax on property. For 
a list of cases see 61 C.J. 1560 n.30. 

* Bachrach v. Nelson, 349 Ill. 579, 589, 182 N.E. 909, 913 (1932). 
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before the court because a use tax is not a tax on property. It is important 
to note, however, that the court takes an entirely different attitude toward 
the limitations of the Revenue Article. Mr. Justice Phillips speaks of 
“exclusive means” and no “legislative authority” to impose an income tax; 
whereas, Mr. Justice Maxwell, in the principal case, refers to “plenary 
power” to exact revenue and “limitation” in the Revenue Article on a use tax 
if the classification is not “unreasonable, capricious or arbitrary.” Clearly, 
the court no longer restricts the taxing power to the strict limitations of 
Bachrach v. Nelson. The present interpretation by the court that the taxing 
power of the state is plenary except “in so far as it is limited by the revenue 
article” is in accord with the general constitutional construction. * 


Before the present case, a right created or subject to being abolished by 
the legislature was a privilege properly taxable within the limits of Sections 
1 and 2 of the Revenue Article.*° In People v. McCormick," a privilege 
tax was imposed upon the right of succession, and the court pointed out that 
“The right of one . . . to give his property at death, and the right to re- 
ceive such property, are not natural rights, but are creatures of the statute. 
The state may therefore levy a tax upon such a transfer.”** Also, a tax 
on the use of a benefit conferred by the state, for example, a vehicle tax for 
the use of public highways, was held to be an equally proper privilege 
tax.'* And, in a few instances, “privilege” in the Revenue Article had been 
extended beyond a right or benefit conferred by the legislature, for example, 
subjection of an inter vivos gift in contemplation of death to the inheritance 
tax. 14 


The principal case, however, presents a much broader interpretation 
of “privilege.” Mr. Justice Maxwell states, “. . . a taxable privilege may 
involve lawful rights and conduct enjoyed without previous legal authority, 
but over which the legislature has some power of control or classification. 
A tax upon such rights would be valid provided the classification were 
reasonable, and the statute provided for uniformity among the constituents 
of the class.”?5 This statement in the light of the court’s reference to a 


* Beals v. State, 139 Wis. 544, 121 N.W. 347 (1909). Other cases supporting this 
construction are listed in 61 C.J. 76 n.73. 

“Reif v. Barrett, 355 Ill. 104, 188 N.E. 889 (1933); People v. Deep Rock Oil Cor- 
poration, 343 Ill. 388, 175 N.E. 572 (1931); People v. McCormick, 327 Ill. 547, 158 NE. 
861 (1927); Harder’s Fireproof Storage and Van Co. v. City of Chicago, 235 Ill. 58, 85 
NE. 245 (1908); Kochersper, v. Drake, 167 Ill. 122, 47 N.E. 321 (1897), writ of error 
dismissed, 170 U.S. 303, 185 Sup. Ct. 942 (1897). Also see Board of Regents v. Illinois, 
404 Ill. 193, 88 N.E.2d 489 (1949), appeal dismissed, 339 U.S. 906, 70 Sup. Ce. 571 (1950). 

327 Ill. 547, 158 N.E. 861 (1927). 

# Id. at 554, 158 NE. at 864. 

“ Reif v. Barrett, 355 Ill. 104, 188 N.E. 889 (1933); People v. Deep Rock Oil Co., 
343 Ill. 388, 174 N.E. 572 (1931); Harder’s Fireproof Storage & Van Co. v. City of 
Chicago, 235 Ill. 58, 85 NE. 245 (1908). 

* People v. Carpenter, 264 Ill. 400, 106 N.E. 302 (1914); Im re Benton’s Estate, 234 
Ill. 366, 84 N.E. 1026 (1908). 

* Johnson v. Halpin, 413 Ill. 257, 270, 108 N.E.2d 429, 436 (1952). 
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Wisconsin case ** in which it was concluded that “. . . the word ‘privilege’, 
as used in the statutes taxing privileges, is used as synonymous with ‘right’,” *” 
would indicate that virtually all conduct enjoyed in Illinois is subject to 
taxation as a privilege. It is difficult to conceive of any conduct other 
than the exercise of the fundamental rights expressly guaranteed by the 
federal and state constitutions which is not subject to some type of legisla- 
tive control or classification. ** 


Is a use tax which in effect applies only to purchases made outside the 
state repugnant to the uniformity requirements of the Illinois constitution? 
The court points out that the amount remitted by the purchaser is equal 
to the cigarette sales tax which would be paid on the cigarettes if they had 
been purchased within the state. The result is an economic uniformity 
rather than a lack of uniformity. ** This “economic” theory of uniformity 
has been accepted in other jurisdictions. *° 


Most of the states which have a sales tax have adopted a complementary 
use tax applicable only to goods purchased outside the state. ** In a report 
to the Revenue Laws Commission of the State of Illinois regarding the 
possibility of a use tax complementing the present Retailer’s Occupation 
Tax, the opinion was expressed by the Department of Revenue that such a 
use tax would be invalid under the Bachrach interpretation of Sections 1 
and 2 of the Revenue Article. ** The adoption of the economic theory of 
uniformity and the broad interpretation of “privilege” brings such a com- 
plementary use tax into the realm of possibility. Clearly, it would now be 
considered a proper revenue measure and would satisfy the test of 
uniformity. 

Donato M. Toimir 


“Froedtert Grain & Malting Co. v. Tax Commission, 221 Wis. 225, 265 N.W. 
672 (1936). 

™ Id. at 230, 265 N.W. at 674. 

* See Follett v. Town of McCormick, 321 U.S. 573, 64 Sup. Ct. 717 (1944); Grosjean 
v. American Press Co., Inc., 297 U.S. 233, 56 Sup. Cr. 444 (1936). 

* The Illinois Cigarette Use Tax Act “. . . provides for a tax upon the privilege 
of using cigarettes in Illinois at the rate of . . . thirty cents per carton. Illinois dis- 
tributors who are subject to the State’s jurisdiction are required to collect the cigarette 
use tax by adding it to the price of the cigarettes, . . . and Illinois users who acquire 
cigarettes in tax free channels, in or out of Illinois, must remit the use tax directly to 
the Illinois Department of Revenue with a duplicate invoice ...” Johnson v. Halpin, 
413 Ill. 257, 261, 108 N.E.2d 428, 432 (1952). An offset provision exempts the payment 
of the use tax on cigarettes for which the Illinois — sales tax has been paid. 
Thus, the use tax is collected only for cigarettes purchased outside the state. 

A federal statute, as a regulation of interstate commerce, requires that distributors 
shipping cigarettes into a state which has such a use tax must send a memorandum to 
the tobacco tax administrator of the state into which the cigarettes are shipped. 
63 Srar. 883-885, 15 US.C.A. § § 375-377 (Supp. 1949). This gives effect to the state 
cigarette use tax by providing the administrator with records of cigarettes purchased 
outside the state. 

ree Dyeing Co. v. Query, 286 US. 472, 52 Sup. Cr. 631 (1932); Head v. 
Cigarette Sales Co., 188 Ga. 452, 4 S.E.2d 203 (1939). 
™ Tax Systems, C.C.H. 257 (13th ed. 1952). 

* Rep. lt. Rev. Laws Comm’n 309 (1949). 
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